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Tim fetoning E with difidence and reſpect 
more particularly addreſſed to the unprofeſſional reader. 
To Gentlemen of the Profeſſion the Author cannot aſ- 
pire at the honor of communicating any additional in- 
formation, as it is moſt probable they, (or at leaſt the 
greater part of them) from their habits of reflexion on 
judicial topics, have with ſuperior penetration antici- 
pated the few hints contained in this little volume. But 
the ſcience of Juriſprudence is not intereſting merely 
to a particular claſs of men; it is of moſt extenſive in- 
fluence, inaſmuch as it holds out protection to the 
humbleſt cottager, as well as to the moſt illuſtrious ſe- 


nator, It is deſirable therefore, that the diale& of the 
Temple, Lincoln's-Inn, and other legal ſeminaries, 
ſhould be in ſome degree intelligible to the community 
at large; and the more barbarous that diale& may be, 
the more it becomes neceſſary, for the honour of the 
profeſſion, that the public ſhould underſtand the reaſon 
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of its crudity; a defect which if not traced to its origin, 
will perhaps be imputed to the prattice of the profeſ- 
ſion, who are under the neceſſity of conforming to the 
ſyſtem of law as they find it, with all its imperfections. 
It is not however an uncommon thing, to hear men 
who have been entangled in legal perplexities, imputing 
all their troubles to their profeſſional agents, whom they 
conſider as the miniſters of intricacy and chicane. To 
minds endued with ſenſibility, anxious to obtain the 
grateful eſteem of the virtuous, and the commendation 


« of the wiſe, this cannot but be extremely painful. To 


ſuch minds it is not enough that their purſuits are ad- 
vantageous to themſelves, they muſt alſo be eſteemed 
uſeful and honourable by others. The wealth of Indus 
affords no compenſation for the loſs of public approba- 
tion and eſteem; or for being pointed at as an object of 
jeſt and ridicule: and if lawyers have feelings like other 


men (which I hope there is no reaſon to doubt) the 


ſhafts of comic ridicule which are fo frequently aimed 
at them cannot be very agreeable. In vindication of 
the profeſſion, of which both from inclination and early 
deſtination I am a member, I think it may be aſſerted, 
that the chicanery complained of in the practice of the 
law, ariſes not ſo much from the improper conduct of 
the lawyers of the preſent day, as from the radical de- 
fetts of our judicial code: and this it is hoped will in 
ſome meaſure be evinced by the few following obſerva- 
tions, which are confined to ſome of our maxims rela- 
tive to landed property; a part of the law which ought 

to 
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to be familiar to every one, as it is in daily uſe ; eſpecially 
in a commercial country, where land is by its frequent 
transfer become an article of commerce. "The au- 
thor intended to have animadverted upon ſome of 


the forms of proceeding in the conduct of ſuits in 
our courts; but that he finds has been lately done 
by a gentleman better qualified for the taſk, who has 
conciſely and intelligibly not only pointed out the 
defect of theſe forms, but has offered a plan for their 
amendment x. 


This gentleman has examined the ſeveral ſteps in 
the progreſs of a cauſe, from the firſt proceeding” to 
final execution. He has ſhown, I think ſatisfactorily, 
that the writ might in moſt caſes be diſpenſed with, 
and the action commenced by a declaration. This is 
actually the caſe in ejectment cauſes, which are often 
of the greateſt poſſible magnitude; this was the mode 
of commencing a ſuit among our Saxon anceſtors. 
Mr. Schiefer has very properly expoſed the abſurdi- 
ty of ſwelling out a declaration by ſeven or eight 
counts, which are only ſo many repetitions of the ſame 
cauſe of action. And as this declaration under the 
different denominations of an iſſue,—record, &c. is 
in the courſe of proceeding copied twice on paper, 
and twice engroſſed on parchment, it is demonſtrable 
(ſays Mr. Schiefer) that as the cauſe of action is 


* Explanation of the practice of the Law, by John Frederic Schie- 
fer, Eig. 
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eight times repeated in the declaration, and that declar- 
ation is in the courſe of proceeding, four times copied, 
the ſimple cauſe of action, before it comes to a trial, 
is copied over thirty-two times. And what is all this 
for? only to prepare a perſpicuous ſtatement of the 
cauſe for the judge and jury at the trial. Then it is 
that reaſon dawns. The trial is conducted upon the 
plain principles of common ſenſe. By a brief narra- 
tive the ſubjeR of controverſy is unfolded, the facts are 
ſtated, witneſſes called to prove them in the face of 
the court, and impartial men ſelected to pronounce 
upon them. How rational is all this! On ſuch parts 
of our law, one might expatiate with enthuſiaſm. But 
as for pleas, demurrers, replications, rejoinders, rebut- 
ters, &c. as they are now drawn up, their value I be- 
leve is beſt known by thoſe who follow the lucrative 
branch of ſpecial pleading; perhaps the reſt of man- 
kind will be inclined to look upon them in the light 
in which Cicero, in his oration for Milo, ſeems to have 
conſidered ſome of the abſurd formalities of the Ro- 
man law, which he fays were 


- 


Tnaniſſima prudentiæ fraudis autem et ſtultitie pleniſſima. 


No one, it is hoped, from the peruſal of the follow- 
ing Eſſays, will imagine that the author means to diſ- 
pute the excellence of many particular laws in our 
code, which have been diftated by the genuine 
ſpirit of freedom and ſound policy. What he 
| attempts 
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attempts to ſhow is, the inevitable decay of legal 
ſyſtems when no proviſion is made in a ſtate for 
their reviſal. He has drawn his illuſtrations princi- 
pally from the laws of landed property, as almoſt every 
body has occaſion to advert to them in the tranſactions 
of life. Should any thing in the ſucceeding pages be 
found intereſting, the author will be happy; or ſhould 
nothing materially cenſurable appear he will feel him- 
ſelf content. 
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ESSAY I. 
General Reſlections on the Neceſſity of reviſing 
the Laws. 


N OTHING perhaps is more engaging, or more 
likely to attract the attention of the ſtudious, than 
the general deſcriptions of law given us in the works 
of legal writers. So alluring are they to the eye of 
reaſon, and fo exactly do they harmonize with the 
purſuits and enquiries of a ſcientific mind, that pon- 

derous as our volumes of Juriſprudence generally are, 
a ſtudent will not be able to paſs them over un- noticed; 
they excite a literary thirſt, and ſeem to invite him 
to the feaſt of reaſon. When in our general defi- 
nitions he is told that law is the Difamen Rationis, - 
that it is an application of the principles of reaſon 
to the particular circumſtances of individuals—citi- 
zens—and aggregate focietics,—that it is founded 
upon the law of nature, and the law of revelation*, 
and has for its final object the eſtabliſhment of juſtice 
in all the varied tranſactions of human life, how ar- 
dently will he wiſh to apply himſelf to ſuch tranſcen- 
dent ſpeculations ; in the purſuit of which he may hope 


® 2 Black. Com. 42, 
to 


. 

to fortify his reaſoning faculty, by obſerving the deci- 
ſions of reaſon in the multifarious cafes ariſing in 
ſociety. Eager to behold Reaſon in all her dignified 
attitudes, interpoſing her deciſive authority in ſmall 
as well as more momentous concerns, the ſtudent 
opens the volume of legal deciſions with pleaſing 
expectations of improvement, and is determined to 
travel thro' them in ſearch of knowledge. In the 
conduct of controverſies ſo important to the general 
intereſts of mankind, he hopes to- find much folidity 
of argument, and in the ſolemn arbitration of judg- 
es, looks for preciſion, conſiſtency, and perſpicuity. 
Taught to conſider law as the practical application 
of rational principles, he looks up to Judges as the 
agents of reaſon, appointed to diſpenſe her decrees; 
but what diſappointment does he often feel when in- 
ſtead of advancing in the luminous path of wiſdom, 
and marching through a train of ſolid inferences, drawn 
from the pure ſources of invariable truth, he often 
looſes himſelf in mazes of ſubtilty, and finds himſelf 
puzzled by intricate diſtinctions, rendered more intri- 
cate by the obſolete phraſeology in which they are 
communicated! 


If he contemplates the laws of property with a view 
to trace the degrees of intereſt obtainable in land, 
to mark its devolution on the death of the deceaſed 
owner, or to aſcertain the modes of transferring it in 
the way of commerce, in all theſe ſpeculations he will 
find ſo many alluſions to long forgotten cuſtoms, and 
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To do this, however grateful it may be to a cu- 
rious mind, is certainly out of the power of the great- 
er part of thoſe who live under the authority of the 
laws; who having little time for difficult and obſtruſe 
reſearches, muſt remain neceſſarily ignorant of ſome 
of the moſt important branches of that code of laws 
to which they ſubmit. If they purchaſe an eſtate in 
fee ſample, theſe terms, which denote the quantity of 
their intereſt, muſt remain unintelligible to them ; or 
if diſturbed in the enjoyment of their property, they 
muſt become a party in the action of ejectment, with- 
out underſtanding a ſyllable of the fiftitious forms of 
proceeding in that action; hence a particular order of 
men become neceſſary not only to condutt forms of 
legal proceeding, but what is moſt to be complained 
of, to explain to mankind at large their rights, and 
the mode of aſſerting them, It may perhaps be con- 
tended with reaſon, that in a civilized period of ſociety, 
when the objects of legiſlation muſt neceſſarily be 
multifarious— it is abſolutely impracticable ſo to com- 
preis the laws, and fimplify legal proceedings as to 
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prevent their being under the direction of a particular 
profeſſion. Admitting this to be the caſe, and that 
tions be ſo completely converſant with the general de- 
tail of the law of their country as to manage their 
own legal concerns, it at leaſt ſhould be poſſible for 
them, with the aſſiſtance of common ſenſe, and com- 
mon induſtry, to underſtand them. Legal proceedings 
ſhould not be like the necromancy of the Eaſt, compre- 
henſible only to a few of the Magi: the whole com- 
munity ſhould be capable of underſtanding the civil 
rule of their actions. The ſtatutes which regulate the 
conduct of men, and the general ſtyle of laws, ſhould 
be conciſe, clear, and intelligible ; the forms of pro- 
ſhould have the fame indiſpenſible qualities, not render- 
ed doubtful by ſubtilty, or obſcured by circumlocution. 


How different is the character of the laws which 
prevail in Europe at the preſent day ! How enormous 
their multitude! How heterogeneous their mixture! Half 
Roman, half Gothic, part feudal, and part commer- 
cial; antiquated maxims are qualified for modern uſe; 
and modern maxims ingrafted upon obſolete principles. 
Such a deſultory plan of legiſlation muſt almoſt una- 
voidably produce intricacy, and conſequently render 
the laws difficult to be underſtood; for when the differ. 
ent manners, views, and purſuits of ancient and mo- 
dern times are conſidered, it may eaſily be ſeen, that 
laws relating to ſuch oppoſite ſituations of things, will 
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not eaſily aſſimilate, but muſt in many reſpects be as 


oppolite as the times to which they relate. The ſu- 
perſtition, hoſtility, and political turmoil, which mark- 
ed the character of Europe and its leaders in former 
ages, would require a very different ſyſtem from that 
comparatively peaceful calm, which (with ſome ex- 
ceptions) has happily pervaded the greater part of Eu- 
rope for the laſt century. Yet the code of Juriſpru- 
dence adapted to former times has in many points 


never yet been altered, but is ſuffered to continue as 


a fort of ftock on which modern improvements are 
engrafted. So that antient maxims, however abſurd 
and uncongenial with the preſent ſyſtem of things, are 
made the ſtamina and groundwork of a partially improv- 


ed code. For the truth of this I refer to the laws of 


Deſcent which prevail both in England, and many 
other parts of modern Europe, to the manerial rights, 
ſeignories, and many other parts of the laws relative 
to landed property, ſome of which will be more par- 
ticularly conſidered in the following Eſſays. Such 
has been the fad fate of Juriſprudence! and though its 
fundamental axioms are the ſimple dictates of reaſon, 
thoſe axioms have not always formed the ſpirit of our 
judicial codes; but they have unfortunately been often 
diſplaced by an accumulation of cuſtoms, opinions, 
and errors, at once barbarous and irrational. 


In paſling through ſuch a cloudy medium the rays 
of original truth have been refracted in ſo many oppo- 
* ſite 
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cy v. It has proved fo with the ſacred truths of reve- 
tude. If we call to our recollection the celebrated Ro- 
man law which now exiſts among us under the name 
of the civil law, we ſhall in that ſee a ſtriking exam- 
ple of mutability in the gradual decline of that law. 
That celebrated ſyſtem originated in the x11 tables 
which were compiled by ten deputies ſent by the 
Roman People into Greece to examine the inſtitutions 
of that country, and to form a code of regulations 
for the Roman common-wealth+ ; they had before been 
governed by the mores patrii, which they found unſuit- 
able to the change of their circumſtances, after the 
extinction of regal government; they therefore reſolv- 
ed upon a more definite and accurate ſyſtem of policy, 
to procure which they adopted the laudable expedient 
of ſending delegates to conſult the ſages of Greece t, 


then renowned for their wiſdom; and if we may be- 


* In ſome countries the unfortunate conſtitution of their courts 
of judicature hinders any regular ſyſtem of juriſprudence from ever 
eſtabliſhing itſelf among them, though the improved manners of 
the people may be ſuch as would admit of the molt accurate. In 
no country do the decifions of the poſitive law coincide exactly 
with the rules which the natural ſenſe of juſtice would dictate. 
Syſtems of poſitive law therefore, though they deſerve the greateſt 


authority, as the records of the ſentiments of mankind in differ- 


ent ages, yet can never be regarded as accurate ſyſtems of the rules 
of natural juſtice.— Dr. Adam Smith's Theory of Moral Sentiments, 
Vol. 2. p. 397. | 
+ Liv. Lib. iii. cap. 33. 
+ Gillies Hiſtory of Greece, vol. 2. p. 10g. 
lieve 
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lieve the Roman writers, a moſt excellent ſet of regu- 
lations was the fruit of this remarkable embaſſy vs. But 
mark the fate of theſe tablets of wiſdom, collected with 


ſo much aſſiduity and pains; in the courſe of a few 


years after their eſtabliſhment (which was about 454 
years before Chriſt) it was pretended they were ambi- 
guous, and theſe excellent rules of conduct were time 
after time referred to the opinion of men, who under- 
acquired a great aſcendency over the minds of men by 
explanations were at firſt by acquieſcence, and at laſt 
by imperial authority t, admitted into the body of the 
law, and conſidered as part of it. Theſe interpretations 
called (reſponſa prudentum) in time encreaſed to an 
immoderate fize ; and added to theſe, in a later period, 
were the edicts of the Senate and the conſtitutions and 
reſcripts of the Emperors; ſo that (as Mr. Gibbon in- 
forms us) in the ſpace of ten centuries, the infinite 


variety of laws and legal opinions had filled many 


thouſand volumes, which no fortune could purchaſe, and 
no capacity digeſt f. Juſtinian undertook the arrange- 
ment of this chaotic miſcellany of laws, and gave the 
world that ſyſtem which has been in uſe fince his time. 


' ® Dicam quod ſentio, Bibliothecas mehercule omnium Philoſo- 
phorum uno x1z Tabularum libello authoritatis pondere et utili- 
tatis ubertate ſuperari. Cicero De Oratore, lib. 1. c. 43. 

+ Gravina de Ortu Juris Civilis, cap. 42- 
+ Decline and Fall of the Roman Empire, vol. 8. p. 33. 8vo. cd. 
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So difficult is it to preſerve the ſimplicity of the laws, 
that if an Angel were to pen them, diſputatious men 
would find ſomething to litigate, and ſucceſſive gene- 
rations would accumulate opinions upon a text, perhaps, 
plain enough in itſelf, but rendered doubtful by ca- 
ſuiſtical interpretations. Clear and perſpicuous rea- 
ſoning, the application of a definite rule of action to a 
point controverted—is not the only faculty of a Lawyer; 
the myſticiſm which has obſcured our Codes of Law 
renders it neceſſary to ſuper- add another faculty, which 
Lord Coke, one of the moſt eminent of our writers, 
denominates an artificial perfection of reaſon, « gotten 
« (fays he) by long ſtudy and experience, and not of 
every man's natural reaſon, for nemo naſcitur artifex : 
„ this legal reaſon (he ſays, though I think it may be 
« doubted) is ſumma ratio, the higheſt reaſon, and 
« therefore if all the reaſon that is diſperſed into fo 
« many heads were united into one, yet could not it 
« make ſuch a Law as the Law of England is, becauſe 
« by many ſucceſſions of ages, it has been fined and 
refined by an infinite number of grave and learned 
« men, and by long experience grown to perfection 
4 for the government of the realm“. “ Too much 
encomium is, I think, beſtowed upon this proceſs of 


* Co. Litt. The ingenious Mr. Hobbs in his Dial. between 2 
Lawyer and a Philoſopher, remarks on this paſſage, that L041 
REASON is a faculty of legal creation, for no reaſon is given to 
earthly creatures but KUMAN REASON, 
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fining and refining our Law, for (in my humble opinion) 
ſo far from its having brought our Laws to perfection, 
it has had a fimilar effect with the reſponſa prudentum, 
and other parts of the Roman Law, in enlarging the 
Laws to an enormous fize, which muſt render them 
a dead letter to the bulk of mankind. This has ever 
been the conſequence of ſuffering the accumulating 
opinions of Lawyers to acquire the ſanction of Laws, 
which has been the caſe in England, and I believe in 
the greateſt part of Europe beſides, for many centuries 
paſt. And when we refleft on the remote and anti- 
quated origin of, perhaps, the far greater part of theſe 
Laws, and conſider the different ſituation, at preſent, of 
the people governed by them, it may be doubted, 
« (fays a good author *) whether it would not be bet- 
« ter for the ſeveral Sovereigns to aboliſh the preſent 
« ſubſifting Code, and ſubſtitute at the fame time a 
« new and more complete Code. Not but ſome ct 
& theſe Laws are wiſe, juſt, and uſeful; but in thoſe 
grand undertakings on which the happineſs of nations 
« depends, we ſhould not be impeded in our operations 
dy a trifling ſpirit of ceconomy, but ought at once 
« totally to eradicate the evil, not to build on the an- 
« cient ruins, not to leave one ſtone upon another, but 
« toerect an edifice entirely new; employing, however, 
all ſuch of the old materials as are good and 
« worthy to enter into the conſtruction of a regular and 
« folid fabric.” The late Victor Amadeus, this author 


* Baron Bickeld, Secretary to the late King of Pruſſia. | 1 
| tells 
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tells us, had conceived ſuch a deſign, but was not able 
to effect it. Indeed, though the idea was grand, it is 
not perhaps upon the whole to be wiſhed; for great 
and ſudden changes are apt to excite an alarm, which 
often fruſtrates the benefits intended by them. But 
however impoſſible this inſtantaneous regeneration of 
our laws may be, certainly they might be much bene- 
fted by a reviſion, which might be filently carried on 
under the authority of the Legiſlature without any con- 
2quent inconvenience, under the infpeftion of wiſe and 
able delegates ; the obſolete and unneceſſarylaws might be 
expunged, chicanery in practice be reſtrained, and the tau- 
tology and ſurpluſage which gradually in the courſe of 
practice inſinuate themſelves into forms of legal proceed- 
ing might be corrected. In Ruſſia this was done about 
thirty years ago; deputies were appointed to new model 
the laws of that ſtate, and the preſent Empreſs drew up 
herſelf a plan of inſtructions * to the deputies, which do 
honour to her eminent abilities as a legiſlatrix. It is 


now near fix centuries ago fince our laws underwent 
any thorough reviſal. Edward the Firſt applied himſelf 


to the improvement of the internal police and admini- 
ſtration of juſtice within the kingdom. Several ex- 
cellent ſtatutes were made in his reign which contri- 
buted not a little to the melioration of the law and 
conſtitution of this country—and the ſcheme and model 
of adminiſtering common juſtice which he eftabliſhed, 


 * Theſe are publiſhed and tranſlated into Engliſh; the title, 


Ruſlan Law—one 4to. vol. 
has 
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has continued nearly the ſame in all ſucceeding ages to 


this day *. Since this reign let the reader reflect upon 
the variable ſcenes of this little theatre, and he will 
eafily ſee that ſucceeding ages have afforded but little 
opportunity for legiſlative improvements, for Ed- 
ward III. was principally occupied in wars, and the 
fifteenth century, from Richard II. to Henry VII. was 
almoſt entirely conſumed in the turbulent conflicts be- 
tween the Houſes of York and Lancaſter. "The reign 
of the Tudors and Stuarts are more remarkable for the 
ſtrenuous efforts made to encreaſe the Royal Prero- 
gative, and for the Political Liberty acquired by ſtrug- 
gling againſt theſe efforts, than for any careful and judi- 
cious plan of legal Reform. To be ſure, within the 
period of theſe reigns, ſome uſeful regulations took 
place, as the deſtroying of Intails, which was much 
promoted by Henry the VIIth; the power of diſpoſing 
of property by Will in Henry VIIIth's reign; the 
Habeas Corpus Act and the abolition of Feudal Te- 
nures, in Charles the IId.'s time; but however bene- 
ficial particular laws, which reſulted from the particular 
exigence of the times, may have been, no attempt was 
made by the Legiſlative Department to methodize our 
laws, or digeſt them into a regular, compact, and intelli- 
gible ſyſtem. Judges have gradually refined upon an- 
tiquated maxims, and adapted them to modern times; 
but, in doing this, many quaint reaſonings, and abſurd 
fictions have been introduced, which ſully the dignity, 
and detract from the ſimplicity of Juriſprudence. Lord 


* Blackſtone's Com. vol. 4. Pp. 427. 
Bacon 
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Bacon ſaw the neceſſity of a compleat purification of 
our Judicial Code, and endeavoured to perſuade King 
James to undertake it. But he was not ſucceſsful, and 
mankind in the following reigns were ſo deeply engaged 
in the more ſplendid improvements of our political in- 
ſtitutions, that the juridical defects were forgotten. As 
to the time which has elapſed fince the Revolution, as 
much has been done by our Judges as could be done 
by the inadequate methods of conſtruction and expla- 
nation, towards illuminating our code. Many able and 
accompliſhed Judges have preſided within this period, 
who, by the perſpicuity of their reaſonings, have diſ- 
pelled ſome of the miſts of obſcurity, and rendered even 
darkneſs viſible. But ſtill there remain much ambi- 
guity and imperfection which cannot be effectually re- 
moved, without an inſtitution that ſhall have the power 
of reviſing the laws, and digeſting them into a rational 
form. The neceſſity of ſuch an inſtitution was ſeen by 
a people renowned for their ſagacity. In Athens there 
were ſtated commiſſioners whoſe province it was to 
ſuperintend the laws *; they were to correct all ambi- 
guities and ſupply all defects as they were diſcovered. 
And at ſtated periods the whole body of the laws un- 


* Quod fi tam Graiis novitas inviſa fuiſſet, 
Quam nobis; quid nunc eflet vetus? aut quid haberet 
Quad legeret tereret que viritim publicus uſus? 


Hon. Eris r. lib. ii. Epiſt. 2. 


derwent 
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derwent a thorough reviſion; redundancies were taken 
away, and ſupplemental amendments made to thoſe 
caſe with the Laws of England, we ſhould not havs 
had that enormous multitude which now compoſe our 
Code; laws have\ been heaped one upon another with- 
out connection. © To remove one diſorder, a new 
* law has been made merely directed to the exigency 
« of a particular caſe, which by a few words might 
« have eaſily been comprehended under ſome former 
« law. But (ſays Chevalier Filangieri) it is the fate 
4 of legiſlation to be always hurrying forward without 
“ reflection. Hence have arifen thoſe countleſs mul- 
tc titudes of laws which oppreſs the tribunals of Eu- 
« rope, and render the ſtudy of Juriſprudence fimilar 
« to that of the characters of the Chineſe, which after 
« twenty years attention they are ſcarcely qualified ta 
« read f. To theſe pleas for the reformation of laws 
it may, perhaps, be objected, that innovation is dange- 


rous. It may be fo, in thoſe great points of political 


reformation, which by ambitious are too often 
made the pretext of fomenting public diſorderi ; but the 
requiſite improvement of laws might be effected ſine 


®* Petit's Attic Laws. 


f Filangieri's Science of Legiſlation, an admirable work lately 


tranſlated from the Italian by Mr. Kendall, of Exeter. 


ſtrepitu 


. fidered at once as the abſolute proprietor, upon the 
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firepitu, without any turbulence or commotion. Nor 
indeed would ſuch a work be attended. with any alarm- 
ing mn 
thoſe parts which are . os 
them to plain and intelligible principles; a labour which 
may more properly be called arranging the old mate- 
rials than eretting a new ſtructure. Mankind can now 


with ſome difficulty aſſert their rights, but in many 


reſpects they cannot underſtand them. If, for example, 
I have a right to my eſtate, why ſhould I not be con- 


ſound principles of utility; excluſive property in land 
being neceſſary for the general promotion of cultivation? 
Is not this more eaſily underſtood than a tenancy in fee 
ſimple, which is a feudal denomination of my intereſt, 
and therefore beſt adapted to feudal times? When 
rights founded in reaſon and utility, are derived from 


ſuch crude and artificial principles, they become myſ- 


tical and obſcure, and cannot be generally underſtood. 
Other ſciences have been referred to the ſevereſt ſcru- 
tiny of reaſon, and many an airy hypotheſis has been 
overturned. Why then ſhould not this moral luminary 
gain admiſſion into the receſſes of Juriſprudence? Can 
the mild light of reaſon be dangerous? or can its 
gentle penetration prove hurtful to the fabric of ſociety ? 
Is legal obſcurity ſuch a favourite prerogative of 
mankind that its diſmiſſion ſhould occafion a general 

C2 conſternation ? 
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conſternation? Let Governments baniſh theſe idle 
terrors, let them call to their aid men of eminent 
abilities and extenſive knowledge, and they will find 
it poſſible to make our Judicial Code in reality a ſyſtem 
of written reaſon. 
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ESSAY IL 


Outline of the Feudal Syſtem, as a preparation for 
the next Eſſay. 


Tur productive quality of land is a grateful con- 
ſideration to indigent man, born with ſo many wants 
and hourly requiring the means of ſuſtenance. The 
earth is the depoſitary of the divine bounty; through its 
ſecret and hidden channels the Creator communicates 
to us ſome of his moſt invaluable bleſſings and ſup- 
plies us with thoſe materials which at once ſuſtain and 
employ mankind. It is wonderful to conſider that from 
this element, impregnated with a fertile and productive 
quality, we draw not only our neceſſary aliment, not 
only our luxurious banquets, but all thoſe articles which 
give impulſe to the wheels of commerce, and in the 
manufattory and management of which whole commu- 


nities are put in motion. 


In the earlieſt ages and in the ſimpleſt forms of 
ſocial life, mankind muſt have acquired ſome notion 
of the advantage of appropriating land; particularly if 
ſo far civilized as to reſide conſtantly in one ſpot. The 
verdant meadow, and the rich paſture are not un- 

c 3 fading, 
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fading, and the flocks and herds muſt be ſupplied with 
herbage hence would naturally ariſe the idea of im- 
proving the fertility of the earth, to enſure a more con- 
ſtant ſupply for man and beaſt; and as this improvement 


is to be effected only by culture, the labour of culture 


would moſt likely give the cultivator, who laboured more 
immediately for his own advantage, an idea of having 
a preferable right to the cultivated land in excluſion of 
another, who had never beſtowed upon it any perſonal 
labour. 


This is probably the origin of the idea of property, 
and the manner in which it was at firſt excluſively ap- 
propriated to particular perſons; though on this ſubject 
many different opinions have been entertained by 
moraliſts, which it is not my intention to examine; as 
the object of theſe Effays is more particularly to ſhew 
briefly ſome of the various modes of occupation that 
have prevailed with reſpect to landed property, and how 
ſome of the remoteſt maxims of tenure, though now 
diſcontinued, ftill intermix themſelves with the prin- 
Ciples of our law; to which it appears to me there is an 
objection, as it occaſions obſcurity, and renders the right 
under which men enjoy their property, in a great degree 
unintelligible to themſelves. However, the fact cer- 


tainly is, that we derive many of our laws relating to 


property from very remote periods, and from a people 
whoſe manners, cuſtoms, and habits of life, were ex- 
ceedingly oppoſite to thoſe of the European nations of 

the 
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Empire, and its till more aſtoniſhing overthrow, by the 
irruption of the northern nations, in the fifth century, 
is a ſtory familiar to the reader, who has probably in 
the elegant works of Mr. Gibbon and Dr. Robertſon 
peruſed, with various emotions, this eventful tale of 
human viciffitude. Nothing in the hiſtory of mankind 
is perhaps more wonderful than the ſubjection of ſo 
extenſive an Empire by theſe nations. An Empire 
which had for centuries born univerſal ſway, and com- 
prehended the faireſt part of the earth, and the moſt 
civilized portion of mankind; who that ever read of 
the renowned atchievements of the Roman Legions, 
would have expected to find them in the ſequel ſub- 
dued by the irregular ſallies of undiſciplined but un- 
daunted wanderers. To theſe wanderers, who ſettled 
in the Roman provinces, muſt we look up as the foun- 
ders of the preſent Conſtitutions of Europe. In the 
woods of Germany lived theſe people, deſtitute of the 
arts of civil life; they abandoned their immenſe foreſts 
fo the exerciſe of hunting, employed in paſturage the 
moſt conſiderable part of their lands, « beſtowed on the 
« remainder a rude and careleſs cultivation, and when 
« famine admoniſhed them of the importance of agri- 
culture, their diſtreſs was ſometimes alleviated by the 
« emigration of a third, perhaps of a fourth part of 
« their youth“. The wandering propenſities of theſe 


» Gibbon, vol. 1. 360. 
6 nations, 
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nations, or rather perhaps their ignorance of thoſe 
arts which would have ſupported them in a ſtated place 
of reſidence , made them emigrate in ſearch of better 
paſture. Gaul, Spain, and Italy, though encircled. by 
the Roman Legions, were obliged to admit them. 
Upon ſettling in the provinces they had ſubdued, the 
acquiſition of portions of land became an object of 
their wiſhes; and accordingly we find in the hiſtory of 
themſelves of large portions of land, which at firſt they 
enjoyed independently as their own abſolute property +. 
After acquiring poſſeſſions, the next thing is the defence 
of them; the hoſtility of the ancient poſſeſſors ſtruggling 
to regain their property, and the depredations of their 
own tribes, rendered it neceſſary for the new land- 
holder to ſhelter himſelf under ſome of the moſt re- 
nowned and valiant; accordingly in proceſs of time the 
Military Policy, which is denominated the Feudal 


Syſtem, became eſtabliſhed among thoſe nations. To 


enſure the protection of certain leaders, ſignalized by 
their military valour, they enliſted under their banner, 
acknowledged them as their ſuperior, and relinquiſhing 
the abſolute proprietorſhip of their lands—conſented to 
hold them of theſe ſuperiors, thereby exalting them 


+ Cæſar, ſpeaking of the Germans, ſays, Vita omnis in venationi- 
bus atque in ſtudiis rei militaris conſiſtit. Cæs. Com. lib. vi. 4 19. 
Agriculturz non ſtudent, 5 20. Without which they could not, well 
take up a permanent reſidence any where. 


* Robertſon, ch. v. p. 261, 262. 
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into the character of abſolute proprietors, and retaining 
to themſelves only the humble denomination of obedient 
Tenants. Tis curious to ſee how weakneſs, ſoliciting 
the protection of the valiant, gradually eſtabliſhes the 
empire of power, which ever preſſing upon the bounds 
that reſtrain it, expands at laſt to a frze which puts it 
above all limits—the idea of protection which at firſt 
occaſioned this aſcendency, is forgotten, and the ſceptre 
brandiſhed only to command. When theſe Indepen- 
dent, or, as they were called, Allodial Poſſeſſions, firſt 
became feudal, they were not ſubjected to many ſer- 
vices, or made liable to tributes. The ſuperior afford- 
ing his protection, required only the homage of his 
new vaſlal, as an evidence of his military fidelity and 
readineſs to follow him in war. About the ſeventh and 
eighth centuries theſe feudal ſurrenders of land became 
very frequent. The feudal ſyſtem began to prevail in 
France, and many feudal fervices were gradually intro- 
duced; the great men of the kingdom ſurrendered up 


The taſted ſweets of property begat 
Defire of more; — 
Thus wars began on earth. Theſe fought for ſpoil, 
And thoſe in ſelf-defence. Savage at firſt 
The onſet, and irregular. At length, 
One eminent above the reſt for ſtrength, 
For ſtratagem, or courage, or for all, 
Was choſen leader. Him they ſerved in war, 
And him in peace, for fake of warlike deeds 
Reverenc'd no leſs. &c. 


Cowrzr's Taſk, 193. 


their 
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their lands to the king, and took them back from him 
to hold of the king as his vaſſal; this they were in- 
duced to do by reafon of many immunities granted to 
the king's vaſſals, ſuch as exemption from confiſcation 
of goods, and from certain puniſhments to which, in 
particular caſes, other perſons were liable *. In later 
revolutions in property began to take place in Italy and 
Germany t; and in England this remarkable change 
was fully eſtabliſhed at the time of the Norman Con- 


queſt. Great doubts have been entertained whether 


this tenure were known among our Saxon anceſtors, 
and many celebrated antiquarians have differed on the 
ſubject. Perhaps theſe differences among men of pati- 
ent enquiry, who had certainly inſpected every Saxon 
Record, afford ſome proof that the ſyſtem was not ge- 
nerally adopted among this people; for had it prevailed 
among them, their records would moſt probably have 
contained ſome alluſions to it. However this may have 
been, certain it is that the feudal ſyſtem was firmly eſta- 
bliſhed in Normandy, and the feudal notions being fami- 
liar to William, he naturally wiſhed to tranſplant them 
to England, both on account of his being accuſtomed 
to that form of government, and eſpecially on account 
of this ſcheme of policy being better adapted to ſecure 
his power and authority. As the hopes of obtaining 


* Monteſq. lib. xxx. 
+ Robertſon, vol. 1. 269, and ſeq. 
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« ſplendid eſtabliſhments had engaged many powerful 
« Normans to accompany William in his expedition 
« into England, he was under a neceſſity of making 
« them ſome liberal grants as a recompence; accord- 
« ingly we are told“ he gave to his ſiſter's ſon the 
« whole County of Cheſter, to the Earl of Montaigne 
“ and the Biſhop of Bayeux 973 manors, and to ſeve- 
« ral other of his adherents greater or leſs grants of 
land according to their reſpective merits.” In 
making theſe donations he took the opportunity of in- 
troducing feudal ſubordination, and annexed to them 
ſervices, obligations, and incidents of a feudal nature, 
ſo that the Donees became the immediate vaſlals of the 
crown. They were obliged, with great ſolemnity, to 
proſtrate themſelves in a humble poſture before the 
ſovereign and ſwear fealty to him, to attend the king's 
courts, to keep a certain number of troops in readineſs 
for military ſervice; their heirs were alſo obliged to 
pay a ſum of money, on the death of their anceſtor, to 
be admitted to their eſtates; and what perhaps was the 
moſt grievous of all the incidents, upon the marriage 
of the heireſſes of theſe immediate vaſſals of the crown, 
the ſovereign (who was by the feudal law their guar- 
dian, and without whoſe conſent they could not marry) 
took either of the fortunate lover or the heireſs herſelf 
a large ſum, as a valor maritagii. This controul over 


heireſſes was eſtabliſhed under the idea of preventing 


$ Henry's Hiſt, of Great Britain, 8vo. ed. vol. vi. p- 11. 
them 
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might be-diſagre#able to the ſuperior lord. This cruel 
incident of feudal tenure was extended beyond all 
bounds, and made a pretext for the moſt enormous ex- 
actions. In Madox's Hiſtory of the Exchequer, c. 10. 
§ there is an inſtance of 10,000 marks, almoſt equal 
to 100, oool. of our money, being paid upon the mar- 
riage of a ſingle heireſs *. 


The immediate vaſſals of the crown parcelled out the 
diſtricts of land they had received from the king, on 
terms and conditions exactly ſimilar to thoſe they had 
agreed to—fo that the whole kingdom in time became 
ſubſervient to feudal diſcipline. The monarch was 
flattered with the ſubmiſſions of the moſt powerful men 
in the realm, and they took care to play off the 
monarch in their turns, by exacting their tribute of 
reverence and obedience within their reſpective juriſ- 
dictions. 


After this random glance of the origin and progreſs 
of the feudal ſyſtem, let me beg the reader to pauſe, 
and indulge his own reflections; let him conſider the 
ſilent march of human revolutions, and how imper- 
ceptibly men are led from one inſtitution to another 
« He (fays Mr. Ferguſon) who firſt ranked himſelf 


* Henry's Hiſt. vol. vi. p. 16, where the reader may find a very 
perſpicuous account of all the Feudal Incidents. Allo, vide Black, 
Com. vol. ii. c. 4. 
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« under a leader (whether in the wilds of Gaul, Italy, 
« or Germany) little thought that he was ſetting the 
« example of a permanent ſubordination, under the 
« pretence of which the rapacious were to ſeize his 
« poſſeflions, and the arrogant to lay claim to his 
« ſervice: fo true is it that nations ſtumble upon eſtab- 
« liſhments which are indeed the reſult of human action, 
« but not of human deſign *. The landholders of thoſe 
days reſigning the original character of proprietors, and 
bowing the knee to their liege lord, laid the founda- 
tion of thoſe inequalities in rank and ſtation, which for 
centuries paſt, under the lofty appellations of kings and 
lords, have occaſioned ſuch ſtruggles and conflicts on 
the political theatre, 


This pre-eminence was conſiderably augmented by 
the judicial authority which the Barons exerciſed over 
their tenants in the courts of their domains; they ar- 
bitrated their differences and awarded puniſhments for 
their offences, which muſt neceſſarily have rendered 
them objects of reſpect. We are happy to obſerve in 
the conduct of theſe trials, that the excellent mode of 
inveſtigation by a jury, which has been the ſafeguard of 
many a Briton, was in uſe in thefe courts. This mode 
of trial obtained almoſt univerſally in the feudal govern- 
ment, not only in England, but in France, Germany, 
and other European countries; law ſuits of every kind 


. ® Ferguſon's Civil Society. 


. 


were determined by the pares curia , the Baron pre- 


fiding as judge to regulate the method of proceeding 


and declare the verdict of the jury. The feudal in- 
ſtitutions were nevertheleſs exceedingly oppoſite to the 
general intereſts and improvement of mankind. The 
ſums which were demanded under the name of in- 
cidents, were exacted with ſo little moderation, or ſenſe 
of juſtice, that they became enormouſly oppreflive ; for 
the ſums taken as feudal incidents, either under the 
pretex of guardianſhip, marriage, or relief, not being 
fixed, full ſcope was left for the rapacity of ſome of 
the Norman race, who were not reſtrained in their 
exaftions by any ſentiments of juſtice or mercy. From 
the conqueſt to the reign of King John we find but 
too many examples of enormous oppreſſion in exacting 
theſe feudal preſtations. Even in the reign of Henry II. 
who was the beſt of the ſovereigns within this period, 
we find a flagrant inſtance of injuſtice, wherein Maude, 
Counteſs of Warwiek, was obliged to give ſeven hundred 
marks to the king, equal in efficacy to 7oool. of our 
money, that ſhe might have her dower, and be at liberty 
to marry whom ſhe pleaſed. King John alſo required 
of Alicia, Counteſs of Warwick, 1000l. that ſhe might 
not be forced to marry till ſhe pleaſed. Theſe and 
various other inſtances of the arbitrary exaction of 
feudal incidents may be feen in Dr. Henry's very va- 
luable Hiſtory of Great Britain, where it will evidently 


* Millar's Engliſh Government, b. i. chap. 12. 
appear, 
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appear, as the Doctor obſerves, that theſe Princes in- 
not doing all the evil in their power. It was one of 
the great objects of the memorable Declaration of 
Rights, called Magna Charta, to mitigate theſe feudal 
rigours, as the reader will ſee by referring to the 2d, 
3d, 6th, 7th, 8th, 12th, 15th, and 16th articles of that 
Charter, extorted from King John of inglorious me- 
mory. Theſe articles, by defining the nature and 
quantity of the tribute payable as feudal incidents, re- 
ſtrained in ſome degree the arbitrary power of the 
crown; but they were paid with reluttance, and gave 
great diſguſt to all of whom they were demanded. This 
general ſubjettion of landed property, like other abſurd 
ſchemes of policy, roſe to its zenith, excited much 
clamour and difaffeftion—and then gradually de- 
clined; this decline was no doubt accelerated by the 
very important change that took place in the views and 
purſuits of mankind. Many of the cities of Italy, 
perhaps owing to the ſuitableneſs of their fituation, be- 
gan to engage in commercial enterprizes. Venice, 
Genoa, and Piſa, ſent numerous fleets to the ports of 
the Levant and Egypt for the merchandizes of thoſe 
countries, of which they were for ſome time the diſ- 
tributors to the reſt of Europe. Man is an imitative 
being, and ſeldom has voluntarily ſuffered a monopoly 
of advantages to be enjoyed by any particular com- 
munity; accordingly other parts of Europe ſoon 
followed the example of the Italians; and in the 


11 


fourteenth century, in the reigns of Edward II. and III. 
we find our own country largely engaging in com- 
merce with Genoa, Venice, Piſa, and other Italian 
cities S. Here we may ſay novus ordo naſcitur.—Landed 
property had hitherto been conſidered as a fort of com- 
mon for the forage of military tenants—men now ac- 


quired other views and wiſhed to make it an auxiliary 


of commerce, hence the ſtrong deſire of alienating 
property, mortgaging it, and rendering it ſubſervient to 
commercial projetts. This uſe of property was by no 
means congenial with the feudal policy. By the ſtrict 
principles of this policy land was conſidered as un- 
alienable, and the occupier had only a uſufructuary 


poſſeſſion. And though in later periods of the feudal 


government this reſtriction was relaxed—at firſt alie- 
nation was reſtrained by ſevere prohibitions. In Craig's 
Law of Fieffs we find it laid down, that the right 
hand of him who wrote the deed of alienation ſhould be 
cut off f. What a ſtagnation would ſuch a law now 
produce in human affairs! and how abſurd muſt a 
modern reaſoner think the principles upon which this 
reſtriction was founded. 80 confined were their 
notions, that alienation was deemed unjuſt to the ſu- 
perior lord, and to the heir, whoſe ſucceſſion the lord 
had an intereſt in protecting, as at the admiſſion of 
the heir to the eſtate of his. deceaſed anceſtor the lord 


* Henry's Hiſtory, vol. viii. p. 321. and Rymer's Fad. tom. 5 
p. 569. | 
+ Lib, iii. dieg. 4. 
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was by the feudal law intitled to a relief, one of the 
profitable incidents of that tenure. In the rotation of 
when men get the leaſt notion of the ſolid and intrinſic 
worth of landed property. Accordingly, in the reign 
of William Rufus, an occurrence took place which 
produced a great eagerneſs for alienation. « A crazy 
« Friar returning from a pilgrimage to Paleſtine, when 
« he ſaw the Chriſtians maltreated began to preach up 
the neceſſity of a Cruſade for the recovery of the 
« Holy Land. The Pope recommended this pious 
« expedition; the Princes and great men of thoſe times, 
« urged by ſuperſtition and the love of novelty, took 
tc the hint, ſold their lands, and equipped themſelves for 
« the holy enterprize v. Richard the Firſt, by the 
fale of his caftles, manors, parks, and other property, 
raiſed a ſum equal to 100, oool. of our preſent money for 
his renowned expedition into the Holy Land 4. The 
expence of theſe Cruſades made it neceſſary to ſell land, 
and repeated examples of alienation, in time weakened 
the reverence of mankind for the intereſts of their 
Lords, and made them turn their minds to a more profi- 
table appropriation of their lands. And in ſubſequent 
periods we find alienation gaining ground apace, accele- 
rated, no doubt, conſiderably by the advancement of 
commerce: its extenſion was attempted to be reſtrained 
by the legiſlature, but the bent of the times prevailed, 


* Sullivan's Lectures, Lec. 18. p. 162, 
+ Henry's Hiſt, vol. 5. p. 192, 
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till at laſt, by a Statute in the year 1290 (18 Edward I.) 
alienation of land was ſanctioned by an Act of Parlia- 
ment (called the Statute of quia Emptores) with a pro- 
viſion, that the purchaſor * ſhould hold the land purchaſed 
not of the perſon transferring him the land, but of the 
fame original ſuperior Lord, and liable to the ſame ſer - 
vices and feudal incidents, as the feller held it. This 
proviſion ſecured to the Lord his ſeignoryſhip over the 
land, let it be fold as often as it might; whoever be- 
came vaſſal he was always the permanent Lord, and 
enjoyed the lucrative incidents to which land was at that 
time liable. Thus was alienation firmly eftabliſhed, and 
the commercial ſpirit diffuſing itſelf through the nation 
gradually undermined the feudal policy, and produced 
many other changes in the tenure of property. 


According to the primitive forms of the feudal ſyſtem, 
the only tenure of conſequence was Knight's Service, 
that is, atenure ſubje&t to the condition of attending the 
Lord in war. In ſubſequent periods the ferocity of the 
human character happily abating, mankind relinquiſhed 
the ſword for the plough-ſhare, and the purſuits of agri- 
culture became more reſpectable. For a conſiderable 
time thoſe purſuits had been held in contempt, and the 
fockmen and villains who had (according to the fenti- 
ments of PONG ingloriouſly toiled in the field, were 


® Called in the Act ns, a term perhaps not ſo — to 
the general reader. 
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looked upon as deſpicable by the ſoldier. Opinion often 
veers about to oppoſite points. In proceſs of time the 
ſoccage tenure, before ſo contemned, became reſpected, 
into a ſoccage tenure, which was of a far milder caſt, as 
inſtead of requiring the tenants to be ever accoutred in 
hoſtile preparation for arms and martial enterprize, it 
exatied the more grateful tribute of corn and cattle. 
The extenſion of this ſoccage tenure was haſtened in 
proportion to the improvement of mankind; and as men 
obtained a ſenſe of the importance of cultivation, they 
alſo found it expedient to afford encouragement and pro- 
tection to the cultivators. At length, after the material 
changes which had taken place in the ſentiments of 
mankind, the legiſlature found it neceſſary to aboliſh feu- 
dal ſlavery, and accordingly, in the 12th year of Charles 
IId's reign, all the feudal] incidents were aboliſhed, 
and the tenures of laad were turned into free ſoccage, 
whereby they were liable to certain pecuniary reſerva- 
tions, to which many eſtates are now liable, though 
from the alteration in the value ſuch payments are hardly 
noticed in the preſent day. As the teudal ſyſtem for fo 
long a time formed a part of our law, it is tobe lamented 
that its abolition was not accompanied with a general 


reviſal of our judicial code. But nothing of this kind 


was attempted ; the conſequence of which is, that though 
the ſyſtem itſelf was aboliſhed, many arguments, maxims, 
and reaſonings derived from it, ftill prevail in our juriſ- 
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prudence; fo that though we are freed from ſome of its 
moſt flagrant grievances, we are ſtill, in many inftances, 
under the controul of its general ſpirit. Nay, the moft 
important maxim of feudal tenure, that all lands are held 
mediately or immediately of the King, forms a part of 
our code at the preſent inſtant. A man's property, ſays 
Blackſtone, is not purely and fimply his own, fince it 
is held of a ſuperior Lord, in whom the ultimate property 
reſides . A man cannot have the abſolutum dominium 
of his lands, but however he comes to them he muft 
when the eſtate was firſt granted. A man, therefore, in 
legal ſtrictneſs, cannot be called the abſolute proprietor of 
his eſtate, but is ſaid to be ſeized of it in fee. A perſon 
wiſhing to inform himſelf as to what quantity of intereſt 
he acquires by a conveyance of the fee of an eſtate, 
ſhould he look into Judge Blackftone would be ſurprized 
to find that his right, when legally defined, amounted 
to no more than the right which a vaſſal or tenant hath 
in lands, to uſe the fame and take the profits thereof to 
him and his heirs, rendering to the Lord his ſervices : 
this is the definition of the word fee, given us by legal 
writers, and this is the defcription of the higheſt intereſt 
a man can obtain in landed property; he is only a tenant 
in fee, and is fo deſcribed in all legal proceedings; an 
abſurdity, which if attended with no other conſequences, 


29 Blackſtone's Commentaries, 105. 
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at leaſt prevents the generality of mankind from un- 
derſtanding the nature and extent of their own rights. 
In the following Eſſays I ſhall point out a few other 
relicts of feudal tenure which ftill remain a part of 
our law, notwithſtanding the abolition of the feudal 
ſyſtem. 
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ESSAY III. 


On Primogeniture, and the fiftitious reaſons given 
in Law Books for the admiſſion of Collateral 
kindred. 


In the preceding Eſſay I have attempted to pour- 
tray the outlines of the feudal ſyſtem, as preparatory to 
the following attempt to point out a few of the many 
remnants of this ſyſtem which ſtill prevail in our pre- 
ſent laws and cuſtoms. For want of that excellent in- 
ſtitution mentioned in my firſt Eſſay, which the Greeks 
adopted for the reviſion of their laws, it has happened 
(as Dr. Smith obſerves *) that laws continue in force 
long after the circumſtances which firſt gave occaſion 
to them, and ſurvive the ſtate of things that could alone 
render them reaſonable, the conſequence of which is, 
that thoſe laws muſt be obſcure, for the reaſon of them 
having ceaſed, they want that alone which renders them 
intelligible. When reaſon pervades our laws, they then 
harmonize with the beſt faculties of the human mind, 
and powerfully invite us to a chearful obedience ; but 
when elucidated by no rays of this divine intelligence ; 
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when not only remote in their origin, but unmeaning 
in their preſent application, ſuch laws may be obeyed, 
but it is with a blind reverence and ſervile obſervance 
utterly unbecoming a rational mind. This has been 
| obviouſly the caſe with that important relict of the 
| feudal ſyſtem, the law off primogeniture. How often 
have the younger branches of a numerous family been 
doomed to reluctant acquieſcence in this harſh law, par- 
| ticularly before the introduction of wills; while their 
' © elder brother, upon the deceaſe of their parent, bears 
1 away the family property, they have been left with all 
the ſenſibilities reſulting from a reſined education, deſ- 
titute, perhaps, of the common conveniencies of life. 


Hence convents and nunneries have been ſupplied with 
votaries, who have retired to theſe filent abodes, as a 
fad refuge from indigence and diſappointment ; and the 
family diſtreſſes, which this law has occafioned, have 
been kept in remembrance, to furniſh matter for the 
plaintive pages of ſentimental writers. Ir is, I believe, 
generally allowed, that the feudal ſyſtem was the parent 

of this law, whereby the lands of the anceſtor (if not 
diſpoſed of by will) are to deſcend to the eldeſt fon. 

Among our Anglo-Saxon anceſtors no ſuch law pre- 

vailed ; but when a father died, all the children equally 

ſhared the poſſeſſions of their deceaſed parent*#. Indeed, 


® Henry's Hiſtory of England, vol, 4. p. 401. 
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upon the firſt introduction of the feudal law into Eng- 
land, it does not appear that this rule of deſcent was fully 
eſtabliſhed * ; for more than half a century after the 
conqueſt, ſucceſſions were equally divided among all 
the ſons, which might ariſe, perhaps, from the more li- 
beral inſtitutions of the Saxons, the influence and au- 
thority of whoſe laws at firſt, perhaps, was not entirely 
deſtroyed. However, this equitable diſtribution did not 
long continue, for in the reign of Henry II. the eldeſt 
fon was conſidered as ſole heir to the family property, 
and fo fixed this right of ſucceſſion to an inheritance 
was held, that (as was obſerved in the laſt Eſſay) it at 
firſt could not be defeated by alienation +. Beſides this 
law of primogeniture, there are ſeveral other maxims of 
deſcent which now govern the ſucceſſion of our landed 
property, equally deducible from the military ſpirit of 
the feudal law ; the canon of inheritance that prefers the 
male iſſue to the female, ſeems to have been admitted 
among us upon feudal principles, while, perhaps, upon 
principles of reaſon and expediency, this preference 
would not be maintainable. It has, to be ſure, been 
doubted by ſome philoſophers, whether women have 
ſouls, but I never heard it doubted that they have bodies: 
the lovely form of theſe corporal ſubſtances has ever 
been the brilliant theme of enthuſiaſm and admiration ; 


®* 2 Blackſtone's Commentaries, 215. + Reeve's Hiſtory, p. 30. 
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and, as their bodies are the principal recipients of the 
ſuſtenance derived from the produce of land, whether 
they have fouls or not, it ſeems unreaſonable they ſhould 
be excluded from a diſtributive ſhare of the proviſions of 
nature for the ſupport of animal life—they who are the 
immediate fountains of exiſtence, ought they to be de- 
barred from an equal participation in the means of ſup- 
porting that exiſtence? Siſters are equally the offspring 
of their parent with brothers, why then ſhould they not 
ſhare the patrimonial property? Upon feudal princi- 
ples this excluſion was perfectly conſiſtent, for a feudal 
proprietor of land was ſubjected to the performance of 
military ſervices, and as women were incapable of per- 
forming theſe ſervices, for the ſake of which that ſyſtem - 
was eſtabliſhed, they were poſtponed to males, who, 
upon their admiſſion to the feud, were capable of becom- 
ing feudal ſoldiers. By the ftrict and original maxims 
of the feudal law, women were abſolutely, and in all 
events, excluded from taking lands in a courſe of de- 
ſcent, but ſuch harſhneſs could not comport with the 
ſentiments of an improved age; and accordingly, by 
gradual deviations, this (like ſome other feudal barba- 
riſms before noticed) yielded to the powerful control of 
opinion, and women were moſt graciouſly permitted to 
take the family eſtate, after the extinttion of male de- 
ſcendants. By a ſimilar change in the opinion of man- 
kind, the collateral branches of a family were permitted to 
ſucceed to the inheritance ; but let me folicit the reader 

| to 
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to obſerve the artificial reaſoning by which this pri- 
vileze was extended to theſe collateral deſcendants, and 
he will, I think, be convinced how neceſſary it is for the 
legiſlature to watch the mutations of human affairs, 
and, as occaſion requires, to provide laws fuited to the 


riſing circumſtances of mankind; not leaving the old 
laws to be aukwardly writhed and twiſted by ingenious 
ſubtilty into modern ſhapes, which they are ill calculat- 
ed to aſſume. As has been before hinted, military ſub- 
ordination was the object of the feudal law. Every 
tenant had a liege lord to whom he ſwore fealty, or 
fidelity. "Thoſe upon whom the feud devolved at the 
death of its former poſſeſſor, were ſuppoſed, by a reſi- 
dence with ſuch poſſeſſor, to have been initiated into 
thoſe habits of dutiful ſubmiſſion to the ſuperior lord * 
which was the very fpirit of feudalifm. Hence it be- 
came a maxim, that whoever claimed by deſcent, muſt 
claim through the laſt poſſeſſor, and derive his right from 
him, which right was admitted upon the ſuppoſition of 
his having been educated in the fealty of the lord by ſuch 
| laſt poſſeſſor, who, as he had himſelf ſworn fealty, and 
long lived in feudal obedience, was better qualified to 
recommend that important duty to others. A brother 
could not ſucceed to a brother even in a paternal eſtate, 
becauſe he was not educated by his brother, who was the 
laſt poſſeſſor. Upon the ſame quaint principle, it was 
neceſſary to reject all other collateral relations, ſuch as 


* Sullivan, 154. 
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uncles and couſins, as a man ſeldom was charged with 
| the tuition of either of theſe relations. Unreaſonable as 
this rule may appear, there was a ſtrong reaſon with the 
feudal lords for continuing it, as it ſecured to them the 
frequent eſcheat of lands upon failure of lineal deſcendant, 
which eſcheats muſt at leaſt have been poſtponed fome 
time, and, perhaps, entirely prevented, by the admiſſion 
| of the collateral kindred. At length, however, collateral 
ſucceſſion gained ground, and it became a maxim, that 
upon failure of lineal deſcendants, all who could prove 
their deſcent from the fu acquirer or purchaſer , ſhould 
be permitted to inherit. Now, ſuppoſe the firſt acquirer 
to have been the Earl of Montaigne, to whom, we have 
ſeen in a former Eſſay, William the Conqueror gave a 
large portion of land, and that the eſtate had lineally de- 
ſcended from the Earl to Titius, living in Heory the 
IId's time, about 100 years after the original acquiſition 
by the Earl. Upon Titius's death, withalineal deſcend- 0+ 
ants, fuch as children, grand- children, &c. his brother 

might take this eſtate Why? not becauſe of his fraternal 

relationſhip, but becauſe he could ſhow himſelf deſcend- 

ed from the Earl, who firſt acquired the eftate; and 

therefore he ſatished the maxim of feudal tenure above 

mentioned, requiring, that whoever claimed by deſcent, 

muſt be of the blood of the firſt acquirer. About 


* Aperſon who acquires an eſtate in any other mode than that of 
DESCENT is called in our law a PURCHASOR, 
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Henry IId's time, this rule began to prevail, and was a 
century after that firmly eſtabliſhed, and it became the 
law of the land, that all the relations of the firſt ac- 
quirer ſhould ſucceed to his acquifitions. But it might 
happen, that an eſtate could not be traced back to its 
original acquirer, the valour which acquired him the 
eſtate had ſunk into oblivion, his name was remem- 
bered no more, and his eſtate, in a courſe of time, 
might have gone through many tranſmutations ; per- 
haps the laft poſſeſſor took it not by deſcent, but ac- 
quired it by a purchaſe: muſt then a collateral relation of 
ſuch laſt poſſeſſor, upon his dying without lineal deſcend- 
ants, relinquiſh his claim, becauſe he cannot trace out 
his relationſhip to the firſt acquirer *? The primitive 
ſtrictneſs of the feudal law would have decided this in 
the affirmative, and upon the death of the poſſeſſor 
without lineal heirs, would have rejected his brother or 
other collateral relations. But in proceſs of time the 
feudal yigour abated, and by the help of fiction (that 
execrable expedient for repairing defective laws) all the 
relations of the laſt poſſeſſor, collateral as well as lineal, 
were made capable of inheriting; for when he had ac- 
quired the eſtate himſelf, and of courſe could not trace 
his own relationſhip to the firſt acquirer, he was con- 
fidered as holding ſuch newly acquired eſtate, legally 
denominated a feudum novum, ut feudum antiquum, as 


* 2 Blackſtone's Commentaries, 221. 
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though newly acquired by him, by purchaſe or the gift of 
a a friend, was imagined to proceed from ſome of his an- 
ceſtors, and then upon his dying without lineal heirs, 
his collateral relations were permitted to take under the 
fictitious idea of their being deſcendants of one of theſe 
imaginary anceſtors, who was feigned tobe the original 
acquirer of the eſtate. 


Here we ſee a ſtriking inſtance of the ' abſurdity of 
ſhaping old laws to new opinions. When mankind came 
to acknowledge the propriety of allowing the ſucceſhon 
of collaterals, what an infinite deal of ſubtilty would 
have been avoided had a poſitive law been made, ordain- 
ing that eſtates ſhould ſucceed to all the relations of the 
laſt acquirer. Of what poſſible conſequence could it 
be, whether the claimant were related to the firſt acqui- 
rer, whoſe bones had long been reduced to aſhes, if it 
were but clearly made out that he was the proper heir 
of the laſt poſſeſſor? Yet this artificial reaſoning bas 
been carried ſo far as to be made the foundation of 
entirely excluding brothers of the half blood. For 
although our law allows it poſſible for brothers of 
the whole blood to be deſcended from the firſt ſuppo- 
ſititious acquirer, yet it deems the weight of proba- 
bility to be ſo little in favour of a brother of the half 
blood, the chances (it is thought) are ſo much againſt 
his being deſcended from this ideal anceſtor, that 


6 
he is intirely cut off from inheriting, and an eſtate ſhall 
rather eſcheat to the ſuperior Lord than go to a half bro- 
ther. Judge Blackſtone obſerves in page 229 of the 2d 
vol. of his Commentaries, that it ſhould not be thought 
hard «that a brother of the purchaſor, though only of the 
* half blood, muſt thus be diſinherited, and 2 more re- 
« mote relation of the whole blood admitted, merely 
cc upon a ſuppoſition and fiction of law; fince it is only 
« upon a like ſuppoſition and fiction that brethren of the 
« purchaſor's (whether of the whole or half blood) are 
« entitled to inherit at all.” If the reader will take the 
trouble to read the 14th chap. of the Commentaries from 
whence this paſſage is quoted, where this doctrine is 
explained with the uſual clearneſs of its eminent author, 
he will, I think, join with me in being ſurprized, that 
this great and elegant writer ſhould diſcover ſuch a par- 
tiality for the principles of this doctrine; he evidently 
ſaw the general hardſhip of excluding half brothers, 
nay, he allows (page 230) that it is done by “ a fine 
« ſpun and ſubtle nicety,” and doubts, in page 233, 
whether it might not be defirable for the legiſlature to 
give relief; yet he ſeems rather diſpoſed to employ his 
luminous abilities in defence of the doctrine. And 
indeed the ſame partiality for almoſt every part of our 


* Blackſtone's Commentaries 231. The half blood have always 
% much leſs chance to be deſcended from an unknown, indefinite 
* anceſtor of the deceaſcd, than the whole blood in the ſame de- 


++ gree.” Judge Blackſtone then proceeds to calculate ſome of the 
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law is diſcoverable throughout his valuable work; the 
learned writer always approaches the faults of the law 
« as to the wounds of a father, with pious awe and 
« trembling ſolicitude v. Had he ſeen it proper briefly 
to have pointed out ſome of the defetts of our code, 
ſtrictures falling from the pen of an author fo juſtly and 
univerſally admired, would have carried with them ſuch 
weight and cogency, that it is highly probable they 
would have caught the attention of many members of 
the legiſlature, and thereby, perhaps, have led to ſome 
amendments, However it would be ungrateful to com- 
plain of the learned author; the ſervice he has rendered 
his country by a judicious, methodical, and elegant 
commentary on our laws as they now ſtand, muſt im- 
mortalize his name among Engliſhmen. 


Judge Blackſtone ſeems to have founded his obſer- 
vations upon feudal maxims, ſo that aſſuming the feudal 
policy to be a neceſſary ingredient in our preſent ſyſtem 
of laws, we muſt then acquieſce in his mode of reaſon- 
ing; but this is aſſuming much more than many men 
of great good ſenſe are inclined to admit. The author 
of the Wealth of Nations, a work often referred to in 
the ſenate of the nation, conſiders the law of primoge- 
niture as calculated only to ſupport the pride of family 
diſtinctions. In every other refpett, ſays he, nothing 
can be more contrary to the real intereſt of a numerous 
family than a right which in order toenrich ane, beggars 
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all the reſt of the children. Among the Romans this 
inſolent prerogative was unknown, yet among the Ro- 
mans there were families whoſe elevation and magnifi- 
cence ſurpaſſed the luſtre of modern greatneſs. If men 
muſt be great let them be good, if they muſt be ennobled 
let them firſt be uſeful to their country. In the work 
juſt quoted, the impoli&y of this law, and its prejudice 
to agriculture, is clearly ſhewn *; the obſervations are too 
long to be inſerted, and the work being generally known, 
the reader can refer to the book itſelf. Beſides the con- 
ſiderations of the unjuſt partiality and impolicy of the 
above maxims of deſcent, I cannot help adverting again 
to the artificial and fictitious mode of reaſoning by which 
they are ſupported. A poſſeſſor, in order that his colla- 
teral kindred may inherit, is imagined pro re nata, to hold 
his recently acquired eſtate (feudum novum) as if it had 
deſcended from his anceſtors—ut feudum antiquum. 
Was it impoſſible then to ordain by an act of the legiſ- 
lature that the collateral branches ſhould be capable of 
inheriting? if not, why ſhould this privilege be commu- 
nicated to them through the medium of a fiction. 


Fiction in poetry and in works of imaginationis highly 
beautiful, but in a ſubject fo ſerious as the compoſition 
and adminiſtration of laws, ought never to be admitted. 
Yet this method of modifying and adminiſtering laws 


Vol. 2. p. 84. 
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has gained admittance both in the civil law and the laws 
of England; with us it is an allowed maxim, that there 
is equity in fictions of law—in fiftione juris ſubſyftit equi- 
tas, accordingly, like Shakeſpeare in his Macbeth, we 
have many fabulous and imaginary beings engaged in our 
legal drama; we have John Doe and Richard Roe often 
pledging themſelves to proſecute perſons who owe them 
nothing, and in the proceſs of ejectment we have the 
unknown Simon Thruſtout expelling Timothy Would- 
ſtay out of lands he never poſſeſſed, with many other 
puerilities which ſully the dignity of juſtice and offer an 
inſult to the common ſenſe of mankind. Our law is in 
this reſpect particularly reprehenſible, for by another of 
its maxims it ſays that ignorance of the law excuſes no 
man. Then certainly it ought to be ſo plain and fimple 
as to be generally intelligible. As it now ftands, thoſe 
who apply themſelves profeſſionally to the ſtudy of the 
law find it difficult with inceſſant application to unravel 
its myſteries and get a connected knowledge of it. The 
multiplied and varied circumſtances of mankind, it is 
true, will render laws numerous, but number is reducible 
to an intelligible ſimplicity—and if kept within the 
bounds of neceſſity, would form an objection to none 
but indolent minds. Fiction and abſurdity diſguſt ratio- 
nal minds, and prevent them from turning their attention 
to the laws of their country. But I am wandering from 
my ſubject. In my next eſſay I ſhall beg the reader's 
attention to ſome other maxims of landed property. 
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ESSAY IV. 


On Entails—and curſory Obſeroations on the ab- 
ſtruſe doftrines of Contingent Remainders. 


YOLOMON in his Proverbs has given us an admi- 
rable ſtandard to prove the excellence of laws —he 
ſays, © The Commandment is a Lamp, and the Law is 
Light; and reprofs of inſtruftion are the way of life *.“ 
Should any one be induced to compare ſome of the 
rules and maxims mentioned in my laſt Eſſay with the 
wiſe man's deſcription of law, they would, I fear, be 
found rather heterogeneous. Laws founded on maxims 
fo ſubtle and abſtruſe, inſtead of being a lamp are a 
fnare—inſtead of being light are midnight darkneſs; 
and inſtead of affording inſtruction in the way of life, 
fill the minds of men with doubts and hefitation. This 
is not only the cafe with the few maxims of deſcent I 
have juſt enumerated, but with ſeveral other regulations 
relating to real property, which I ſhall notice in this 
_ Effay. | 


No regulations in the legal code have been more 
fruitful in diſputations than thoſe framed to perpetuate 
eſtates, in particular families, by entailing lands. Our 
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volumes of legal deciſions are full of arguments and 
opinions on this ſubject, in which there is now ſo much 
difficulty and intricacy, and ſo many diſcordancies to 
nouncing their judgments upon the various caſes' that 
ariſe on entailed property. Were I to enter into the 
multitude of minute diſtinctions flowing from this ſub- 
ject, or to follow legal writers in the citation of the 
infinity of cafes upon it, which have. been agitated in 
our courts, I ſhould exhauſt, I fear, the patience of the 
unprofeſſional reader, I ſhall therefore only take a gene- 
ral view of the ſubjett and conſider the origin and pro- 
greſs of Entails—the riſing averſion of mankind againſt 
them—how they have been avoided—and ſhall finally 
give a brief view of ſome of the diſputed points ariſing 
from them. "The free diſpoſal of property during 
« life, and a power of appointing a ſucceſſor after death, 
« appear ſufficient for accompliſhing every rational 

« purpoſe, they are ſufficient for commerce, they are 
« ſufficient for benevolence. But the defires of man 
« are boundleſs, not content with theſe powers they are 
_« anxiouſly bent to preſerve it to themſelves for ever, 
« by ſecuring an eſtate to a particular claſs of heirs who 
« mult bear their names without end, and preſerve their 
« eſtates entire v. This happened very early in our 
law. When the power of alienation,” which we have 
EE WEE WEE AANE 
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und alienation of land became frequent, this difperfion 
of property was looked upon with a jealous eye by 
many families who, foreſaw it might, in time, obliterate 
the remembrance of their grandeur and diſtinctions, and 
cut ſhort the vain eternity they fondly hoped for. What 
was to be. done to prevent this? they could not again 
reſtraint the liberty of alienating eſtates, the bent of the 
times would effectually oppoſe itſelf to ſuch a reſtric- 
tion? Ingenuity, aided by a ruling paſſion, is fertile in 
expedients, and it is remarkable that from this very 
power of alienation, which implied an abſolute right of 
diſpoling of property, a maxim was deduced by the 
advocates for entails, that favoured the deſired ſcheme 
of perpetuation. If (faid they) by the relaxation of 
feudal tenure, men are become abſolute maſters of their 
property, it follows they may diſpoſe of it upon what 
terms they pleaſe, we will therefore ſecure ourſelves 
againſt the effects of alienation, and prevent out pro- 
perty from being ſcattered, by making a ſpecial deſig- 
nation of it to particular heirs; this was accordingly done, 
and it became uſual to give lands not to a man and his 
heirs in general and unconfined terms, as this imparted. 
a right of diſpoſal, but (coarfata) to the heirs of the 
body of the donee bis heirs male—or the heirs of his 
body by a particular wife. By this means it was hoped 
to defeat the. power of alienation, and to ſecure the 
eſtate to the particular heirs deſcribed *; this ſcheme did 


» Sullivan's Lectures, 274. 
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reſtricted donations was in harmony with the ſpirit of 
the times. Forced conſtruftion is a harſh and rude 
method of amending laws, however it has been the 
method purſued by our judges in numberleſs caſes 
conſpicuous in the cafe under conſideration; the object 
of theſe gifts was to perpetuate eftates to the deſcendants 
of the donors—and if it were proper to allow them to 
be made, it would have been ſurely equally proper to 
have given them a natural conſtruction—if the pifts 
themſelves were improper, they ſhould have been poſi- 
tively prohibited. But the Barons, the great advocates 
for entails, were legiſlators, and they had too much 
power to permit that prohibition. It was held, that 
theſe gifts, notwithſtanding their reſtrictive form, con- 
ferred an abſolute eftate upon the donee, accompanied 
with à condition which might poſſibly defeat that abſo- 
lute eſtate; by this conſtruction a deviſe to a man and 
the heirs of his body was made equivalent to a deviſe 
to him, provided he had ſuch heirs, in which I think 
there is a ſenſible difference. If an eſtate therefore was 
given to Titius and the heirs of his body, Titius ſtood in 
this predicament; if he once had an heir of his body, the 
condition was entirely diſcharged by the birth of ſuch 
heir, and Titius acquired, by the birth of iſſue, an ab- 
ſolute right to diſpoſe of his eftate—if he had no heir of 
his body the condition was conſidered as unperformed, 

and 
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birth of an heir of the body—was unſatisfactory to great 
circle in which: their eſtates ſhould move for ages to 
come; mankind at large were againſt thiz—nay, even 
the crown having experienced much inconvenience 
from the too great power of the Barons, found it 
neceſſary to leſſen the intereſt of the Baronage by di- 
viding their territories, and when any large diſtrict 
eſcheated or was forfeited to the crown, the king par- 
celled them out in leſſer portions. Great landed pro- 
perty gives great power, the Barons whoſe power bad 
been fo formidable to the crown knew this, and depre- 
cated the meaſures employed to decreaſe their power, 
breaking into parcels, they began to be alarmed, and ap- 
plied themſelves to the invention of ſome effectual ex- 
pedient for preventing this dangerous diffuſion of pro- 
perty. The treatment which many of the peerage had 
met with in the reign of Henry III. whoſe reign was 
marked by a ſeries of conflicts with that order, ren- 
dered them more impatient for ſome ſafeguard to pre- 
ſerve their dignity and conſequence inviolate. Accord- 
ingly, the reign of Edward I. afforded them a favora- 
ble opportunity. That monarch had the glorious am- 
bition of civilizing mankind, by improving the police, 
21K 
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- Such purſuits required the tranquillity of the ſtatefh 
which could not be ſecured while the barons were bicker- 
ing and murmuring at the apprehended declenſion of 
their power, and the ſplendor of their families. To ap- 
peaſe them, therefore, in the 13th year of Edward I. an 
act of parliament was paſſed *, which fully reſtored and 
confirmed the power of entailing property. The att 
is ſtudious to rectify the ſubterfuge conſtruction which 
had before defeated gifts in tail under the idea of their 
being conditional donations, which became abſo/ute, upon 
the birth of iſſue; the ſtatute recites, that gifts had been 
made to a man and the heirs of his body, and complains, 
that after birth of iſſue, the donees had power to alien, 
« contra voluntatem donatorum et formam de aono expreſ- 
« ſam,” contrary to the will of the donor, and the 
form expreſſed in the gift; to remedy which, the act 
ordained, „ That the will of the giver, according to the 
« form of the gift manifeſtly expreſſed, ſhould be from 
« thenceforth obſerved, fo that it ſhould remain unto the 
« iſſue of them to whom it was given after their death, 
C or ſhould revert unto the giver or his heirs, if there 
<« ſhould be no iflue.” Thus, by a ſolemu act of legiſlation 
( which is the beſt way of inttituting -laws) the perni- 
cious power of entailing property was fuliy eſtabliſhed ; 
and a moſt auſpicious meaſure this was, not merely for 
the nobility, but alſo for the profeſſion of the law; for 
it not only perpetuated eſtates, but has perpetuated a 
ſucceſſion of intricate points, the expoſition of which, 


It is called in our Books the Statue De Donis. 422 
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n the moſt plentiful ſource of revenue to that reſpecta- 


us, that entails prevail more or lefs in moſt of the coun- 
tries of Europe; and, by a paſſage he quotes from 
Giannone's hiſtory of Naples, we find that admirable 
hiſtorian complaining of the new terms, new diſputes, 
and new tracts, occaſioned by the introduction of en- 
tails into the Neapolitan dominions in the 16th cen- 
tury—his words are, Nel ſecolo decimo ſeſto i mag- 
“ giorati, e le primogeniture (quaſi che incognite agli 
* antichi) ſi reſero coſt frequenti, che la loro materia 
« diffuſa empi la giuriſprudenza di nuovi termini, di 
« nouve deſpute, e nuovi trattati . 


The effect of entails was exceedingly injurious to the 
intereſts of the community +, particularly to the advance- 
ment of agriculture, as it prevented poſſeſſors who had 
only a life intereſt from purſuing thoſe extenſive im- 


* In the 16th century, the maggiorati (the word uſed to ſignify 
entails) and primogeniture (which were almoſt unknown to the an- 
cients) became ſo common, that the diffuſe matter of them filled ju- 


riſprudence with xzw TERMS, NEW DISPUTES, and NEW TRACTS. 
Gian. Vol, iv. p, 294. 


+ Dr. Smith, the author of the Wealth of Nations, obſerves, thas 
entails are founded upon the moſt abſurd of all ſuppoſitions, namely, 
that every ſucceſhve generation of men have not an equal right to the 
earth, and to all it poſſeſſes, but that the property of the preſent ge- 
neration ſhould be reſtrained and regulated by the fancy of thofe wha 
died perhaps 300 years ago. Vol. ii. p. 85. 
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provements which they probably would have done, had 


they been the entire owners of the eſtate, and locking up 
great tracts of land in the hands of particular families 
who were regardleſs of their improvement, it greatly re- 
tarded cultivation ; beſides, theſe entails were hurtful to 
commerce, by preventing the quick circulation of pro- 
perty, and by exempting lands from being liable to the 
payment of debts, Such inconveniences muſt have made 
mankind deſirous of overturning entails But how could 
this be done? the Barons would never conſent to an act 
of parliament to reſcind the ſtatute de donis ? they form- 
ing a part of the legiſlature, would naturally interpoſe 
their veto upon any ſuch attempt, No method could 
therefore be found to avoid this ſtatute, and liberate pro- 
perty, but a fiction. Fiction is fo miſerable an auxiliary 
of legiſlation, that one can never commend it, or, per- 
haps, one ſhould be induced to approye of it when con- 
ſidered as an expedient for counteracting entails. The 
contentions between the houſes of York and Lancaſter 
had conſiderably impoveriſhed ſome families, and of 
courſe rendered them anxious to unfetter their eſtates in 
order to exchange them for money. At length, in 
Edward IV.'s reign, after many fruitleſs attempts to 
repeal the ſtatute by an act of parliament, this was vir- 
tually effected by help of a fictitious proceſs, called a 
recovery. This fiction owed its invention to the fineſſe 
of the clergy. That numerous body of men, not leſs 
fond of power than the Barons, had been very induftrious 
to accumulate property ; and the giying lands to religi- 
| ous houſes, was eſteemed a favourable ſymptom of ad- 
vancement 
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vancement in piety. The neceſſity of reftraining this 
are dying, and changing have themſelves a legal eternity; 
landed property, had it been permitted to be limited to 


ingly, very early in our hiſtory, even fo far back as 
Henry III. 's time, we find ſtatutes to prohibit aliena- 
tion to the clergy; theſe alienations were called aliena- 
tions in mortmain; the clergy were loath to reſign theſe 
profitable donations, they therefore reſorted to fiction. 
The religious houſes, when they had perſuaded any one 
to make them a gift of land, as a means of falvation, for 
ſuch theſe donations were repreſented to be, or had con- 
tracted for the purchaſe of lands, ſet up a fictitious title 
to che land which it was intended they ſhould have, and 
brought an action at law againſt the perſon from vhom 
they were to have the land; and he, defignedly omit- 
ting to make any defence in the action, the religious 
houſe recovered the land by ſentence of law, upon the 
falſs preſumption of their having a better title. This 
chicanery was reſtrained by an act in Edward I.'s reign, 
and lay dormant for more than 150 years, when, in 
Henry VI.'s reign, it was attempted to be revived, 
not for the uſe of the clergy, but for the purpoſe of de- 
ſtroying entails; for (ſaid the lawyers of thoſe times) 
though the ſtatute de donrs prevents a donee in tail from 
alienating his eftate, it docs not prevent him from re- 
figning it up to another, having a better title; this 
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was and ſtill is ſuppoſed to have. In the following reign, 
recoveries came to be inveſtigated in our courts of law, 
and it is thought were much approved of by Edward 
IV. bimſelf, who gave countenance to them; however 
this may have been, the validity of this proceſs was in 
the death- wound * to entails; by this dramatic proceed 
ing, which, though a fiction, has all the ſolewnig verba, 
and all the formality of a real controverſy, entails have 
ever ſince been; and now are defeated+. If an eſtate is 
at the preſent day deviſed to Titius and the heirs of bis 
bad, and, after failure of ſuch heirs to revert to the de- 
viſar's family, Tirtius is tenant in tail; and, by the poſi- 
tive enaction of the ſtatute de donrs cannot alienate this 
entailed property. But what ſtatute can ſtand againſt 
evaſive ingenuity? By the aid of a recovery he is en- 
abled to part with it; and accordingly agrees with Sem- 
pronius for the fale of it. An attorney is applied to, who 
finding a recovery neceſſary to deſtroy the entail, im- 
mediately commences an action againſt Titius in the 
Court of Common Pleas, and fues out a writ (called 
a precipe) againft him at the ſuit of Sempronius, who is 
ſtiled the demandant in the action; in this writ it is 
quaintly ſuggeſted, that Titius has not a legal title to 
the eſtate, but that he derives his er 
Hargrave's Co. Litt. 


+ A fine is alſo ſometimes uſed to defeat an entail, which on 


the ground of ricrrion and ExrNet is open to the ſame objec- 
tions as a recovery. 
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Hunt is a mere fictitious perſon. Againſt this ſerious 
charge, it becomes technically neeeſſary for Titius to 
defend himſelf. For this purpoſe (if he lives in London) 
be is taken down, by his attorney, to the court of Com- 
mon Pleas, where a ſerjeant at law is to plead this lu- 
dicrous cauſe; and, in defence, it is alledged on the part 
of Titius, that he had the eſtate from one Thomas 
Francis Martin, who ſtipulated to warrant the land to 
Titius. - This gentleman is a ſuppoſitious ater fabule 
and only the crier of the Court of Common Pleas.— 
Thomas Francis Martin is then called, and he under- 
takes to defend the title; but not appearing to make 
appearing. Titius returns home, wondering what all 
this can mean, and Sempronius, by this curious cere- 
mony, is recoyerer of the land, and acquires an abſo- 
lute title . Theſe proceedings are made up into a re- 
cord, engroſſed on parchment, to which the great ſeal 
is affixed; and after paying between twenty and thirty 
pounds towards the expences of this ſolemnity, the en- 
tail is completely deſtroyed, and this record is delivered 
to the purchaſor to be kept with his ordinary title deeds, 
The ingenious author above quoted (Mr, Barrington) 
very judiciouſly obſerves, that the ſubſtantial benefit of 
unfettering property by theſe means, has made us ſhut 
our eyes on the glaring abſurdities of this fiction, and it 


* 2 Blackſtone's Com. 357. 
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is hot ſeen, that it is in direct oppoſition to the expteſs 
and clear words of a now ſubſiſting law; (namely, the 
ſtatute de donis) and let the inconveniences of a ſtatute 
be ever ſo great, it is unconſtitutional to difannul it by 
any other power than the legiſlature. Surely fome wor- 4 
thy ſenator will take this into his conſideration, and ure 
his efforts to exterminate theſe diſgraceful fictions from 

our judicial code. Judge Blackſtone allows an altera- 

tion may be ſafely made, and ſhews that it actually has 

been done by the legiſlature in the bankrupt laws, by 

which a bankrupt, whoſe eſtates are entailed, is enabled 
to convey them merely by a deed inrolled without any 
recovery. In this enlightened age (ſays Mr. Barring- 
ton) « When other queſtions are decided with fuch 
ſtrength and force of reaſoning, it is high time there 
ſhould be an end of ſuch unintelligible trumpery®. 
How can people ever underſtand the laws while envel- 
_ oped in ſuch abſurd myſticiſm. From the above ſketch, 
we may obſerve how cautious legiſlation ought to be 
conducted. One bad law, or one unnatural interpreta- 
tion, may deluge the whole code with a ſea of abſurdi- 
ties; thus, in the caſe before us, the tortured conſttuc- 
tion of conditional gifts gave riſe to the ſtatute de dents, 
that ſtatute, to new diſputes and new terms, and, finally, 
Theſe things go on without reviſion, and ſwell to 
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ſuch a ſize; that no modern T ribonian * can be found to 
This celebrated ſtatute de donis gave riſe to ſome 
other abſtruſe niceties, under the denomination of 
veſted and contingent- remainders, to which, if it were 
poſſible to ſtrip them of their technical obſcurity, I could 
wiſh to engage the reader's attention. 


1 have heard ſome unprofeſſional gentlemen of very 
ſuperior underſtandings ſay, that in reading law books, 
they never could form an adequate idea of this ſubject ; 
it would be by much too arduous a taſk for me fully to 
explain it to them, and would require too great a length 
of diſcuſſion. I will endeavour, however, juſt to give 
the reader an inſight into what has afforded folios of 
controverſy. We have before hinted at one of the or- 
dinary modes of creating an entail, by giving an eſtate 
to Titius and the heirs male or female of his body, and 
on failure or death of this ſelected claſs of heirs, male 
or female, the eſtate then to revert to the donor, who, 
though perhaps himſelf dead, has heirs to take the re- 
verting property. A reverſion then denotes that re- 
ſumptive intereſt in the donor, which enables him or 
his heirs to repoſleſs the entailed property, after failure 
of the particular ſeries of perſons fixed upon by his 
deed to enjoy the property. Titius, and the heirs male 


* Tribonian was che perſon employed by Juſtinian, to reviſe and 
methodize the Roman Law, 
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and heirs female of his body, might die off in a very 
few years. It then returns to him who gave it, under 
the legal deſcription of a reverſion ; and a very ſigniſi- 
cant and well choſen term it appears to be. After the 
ſtatute of entails, called de dons, it became the practice 
for donors, inſtead of reſerving to themſilues this revert- 
ing intereſt—this chance of repoſſeſſion, to ſubſtitute in 
their deeds of gift, ſome perſon in whom the eſtate (in- 
ſtead of reverting to them) ſhould velit after failure of 
the particular heirs. This ſubſtitution of a perſon to 
take, upon the contingent failure of the heirs, is called 
limiting @ rcmainder. So that it an eſtate is given to 
Titius and the heirs of his body, after the extinction of 
thoſe heirs of the body of Titius, there ſtill remains an 
intereſt in the eſtate to be diſpoſed of, which, if the do- 
nor (inſtead cf reſerving it to himſelf as a reverſion) li- 
mits to Sempronius and his heirs, Sempronius has then 
the remainder of the eſtate, that is, the reſiduary por- 
tion of intereſt which would have reverted to the donor, 
had he not made a deſignation of it to Sempronius, in 
the ſame manner as if I ſtipulate, that A. ſhall have my 
horſe a month, and then B. for ever. B. at the begin- 
ning of this month has an intereſt in the animal, namely, 
that intereſt which remains after the expiration of A.'s 
right of uſing it. There are ſeveral ways of appoint- 
ing the ſucceſſion to this remaining intereſt, which have 
occaſioned an infinity of intricacies in our law books. 
It may be limited to Sempronius and his heirs, fimply 
upon the failure of the heirs of the body of Titius, which 
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gives him a veſted remainder *; that is, a preſent fixed right 
of future enjoyment+, when ſuch heirs of T itius fail; of it 
may be limited to him upon a contingent event, which will 
make the remainder limited to him alſo contingent, as 
if I give an eſtate to Titius until Anthony returns 
from Rome, and after Anthony's return, then ſuch eſ- 
tate to go to Sempronius, here the donor makes two 
partitions of his intereſt in the eftate, one partition he 
aſſigns to Titius until the return of Anthony, the 
other (after his return) to Sempronius. Now, as the 
return of Anthony is an event wholly uncertain, and 
which, indeed, may never happen, ſo alſo muſt Semp ro- 
nius's intereſt (which awaits that return) be uncertain ; 
wherefore it is very properly called a Contingent Re- 
mainder. By theſe modes of ſettling eſtates, property is 
kept a long time in the channel preſcribed by the donor 
or ſettler, for when one remainder man dies, another 
may ſucceed ; and thus by providing a ſeries of ſubſtitu- 
tions, the eſtate may devolve from one to another, ac- 
cording to the appointment of the firſt ſettlor, (unlefs 
diſturbed by a recovery) who, perhaps, plumes himſelf 
upon making proviſion for generations yet unborn. If 
the reader will favor me with his patience a little time 
longer, I will ſtrive to develope to him one more knotty 
fubſtitutions of property, and the ſtrong deſire for alie- 
nation. When the legerdemain of a recovery had been 


Hobart, xxx. 1. 
+ Fear n's Contingent Remainders. 
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declared deſtructive of entails, new ways were ſought 
out to preſerve them. When an eſtate was given to 
Titius and the heirs of his body, Titius had an eftate in 
tail, and all that particular claſs of his heirs—the heirs of 
his body—were, according to the natural operation of the 
before-mentioned ſtatute, intitled to take in ſucceſſion, 
how numerous ſoever they might be. The introduction 
of recoveries put a ſtop to this; Titius, by ſuffering a 
recovery, that is, by permitting a fictitious judgment to 
appoint theſe heirs of the body by deſtroying their expec- 
tancy. This was of courſe diſſiked by the candidates 
for perpetuities, and the preſervation! of them was at- 
tempted by another form of limitation, an eftate was 
given to Titius for /ife only; and after his deceaſe to the 
heirs of the body of Titius; this form it was hoped 
would difable Titius from deſtroying the entail, by mak- 
ing him a mere tenant for the term of his life, and 
making the ſubſequent limitation to the heirs of his body 
a mere deſcription of certain objects of the donor's 
bounty ; who would take not by inheritance from Titius 
as heirs in tail, but as particular donees only, denoted 
and deſcribed by the appellation of heirs of Titius's body. 
By the old method of giving an eftzte to Titius and the 
heirs of his body, Titius was inveſted with an' intailed 
eſtate, he was called in law, tenant in tail, and the par- 
ticular heirs (before their precluſion by a recovery) in- 
herited the eſtate upon his death by the laws of deſcent, 
CO CAIRNS principles, to the feudal 
F incidents 
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incidents of wardſhip, marriage, and relief, to which, 


as we have explained ina former eflay, perſons who took 
by hereditary ſueceſſion were liable. But the ſecond 
form of donation attempted to detach the eſtate for life 
from the ſubſequent limitation to the heirs of the body, 
thereby hoping not only to keep Titius from the uſe of 
a recovery, but alſo by making the heirs of the body 
ſucceed not in the legal character of hers, but as mere 
appointees of the donor denoted by that deſcription, to 
fixed to hereditary ſucceſſion only. However the feudaj 
incidents were not to be avoided by this ſtratagem, and 
accordingly it was held by the conſtruction. of former 
times that an eſtate for /ife to Titius, and after his deceaſe 
the ſame to go to the heirs bis body ſhould not make 
diſtin& intereſts, but ſhould be in conjunction and form 
one entire entail veſted in Titius himſelf. You may at- 
tempt to ſeparate them, ſays the law, but like the worm 
the legal reaſon of all this is, that the word heirs is an 
appropriate term, technically importing an eſtate of in- 
heritance. If therefore I give to a man for life, and 
afterwards to the heirs of his body, he cannot take merely 
for life (as an unprofeſſional reader would imagine) but 
the words, for life, are ſupplanted, and entirely put out 
of the queſtion, as inconſonant with the following word 
heirs, which from its appropriate meaning muſt, by neceſ- 
ary conſtruction, confer an eſtate of inheritance, and 
thereby render it competent for a perſon taking under 
ſuch 
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ſuch a form of deviſe by means of a recovery to alien 


or do any other aft of ownerſhip. If he does not uſe 7 . 
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not take in the particular character of appointees of be 
donor; but muſt ſucceed (by inheritance) in their more 
general and legal character of heirs to the deceaſed d; 


and as inheritors would be liable by the feudal law to 
feudal incidents. Thope I have made myſelf intelligible 
to the reader, though in a doctrine of ſuch intricacy it is 
a matter of ſome difficulty. This is the mere outline of 
a doctrine which for centuries has occaſioned many hun- 
dred, perhaps, thouſand controverſies, in determining 
which learned judges have themſelves often differed. 
Almoſt every family in England that has had any conſi- 
derable property, muſt at times have been perplexed with 
uncertainties ariſing from this doftrine. What a mul- 
titude of wills have been litigated on points of this ſort ? 
One deviſee having an eftate given to him for life, after- 
wards to the heirs of his body, is told, that notwith- 
ſtanding the interpoſed words © for life, he is more 
than a tenant for life; he has inveſted in him a complet 
entail which he may deſtroy by a recovery: he, amtious 
to become abſolute proprietor, hears this with pleaſure, 
counſel are conſulted, the recovery is adviſed, and the 
quondam entail man, regardleſs of thoſe intended by the 
teſtator to ſucceed him, becomes abſolute owner. Per- 
haps he parts with his property, or ſettles it upon his 
been cut off by a recovery put on their ſpeftacles and 
44 F 2 read 
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read the will for themſelves; aided by hopes of intereſt 
they feel inclined to put a different conſtruction on the 
life given him can have zo more than an eſtate for life, 
them fpirits—counſel are again conſulted, a bill in Chan- 
cery is filed, and after ſome length of time comes to a 
hearing; the Chancellor thinks it a difficult caſe—it is 
therefore referred to the four judges of the King's Bench 
— they wiſh to have the opinion of the twelve judges — 
this is delivered ſeriatim, the loſing party is diſſatisfied 
with it, particularly as he cannot, if he hears the judges, 
underſtand the principle they decide upon. One trial 
more is hazarded, and an appeal is made to the Houſe of 
At the cloſe of this Eflay I ſhall give a ſhort extract of a 
| caſe that underwent all theſe deliberations, as many 
others have done. Indeed ſo nice are theſe points of 
contingent and veſted remainders, that there is a claſs 
of the proſeſſion denominated Conveyancers, who make 
them. their principal ſtudy, and get very ample fortunes 
by ſolving doubts on this ſyſtem of entails. Mr. Fearne, 
a conveyancer of very eminent abilities, has almoſt im- 
mortalized himſelf by a treatiſe on contingent remainders, 
wherein he has arranged the diſputed caſes on theſe points 
and interſperſed. many ingenious explanations. I fay 
ſyſtem as it is, and pouring light on the dreary realms of 
darkneſs, he would re- conſider the ſubject upon a ſcale 
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well ſuited to his comprehenſive mind, and favour the 
world with a ſcheme by which the laws of landed pro- 
perty might be rendered more ſimple, and more gene- 
rally intelligible, this would be the work that would 
volume might lay for a time inactive in libraries, and be 
only admired by the curious reader, it perhaps ere long, 
would fall into the hands of ſome enlightened ſenator 
who might be induced to take it in his hand as a guide 
to legiſlation. I can never think ſimplifying the laws 
can be a dangerous meaſure, or, as ſome have ſuggeſted, 
a ſymptom of tyranny. Tyrants and deſpots have no 
laws but their own wavering wills. Simplicity is not 
wncertainty—freedom requires that laws ſhould be fixed 
and determinate, that every man may know the rule of 
his actions. But how can this be if laws are full of 
complex terms and ſubtle poſitions, which may be viewed 
in an infinite variety of lights, and will of courſe lead to 
different deciſions? Laws to be generally uſeful ſhould 
be generally underſtood ; an excellence which has been 
hitherto wanting in moſt of the laws of modern Europe, 
and which can only be procured by the deliberation of 
enlightened men, who while they love legal fimplicity 
and certainty, love alſo—political liberty. 
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The Caſe alluded to in the preceding Eſſay. 


(Vide 4 Buzzxow's Rxroxrs. 2679. 


Wen baun of uns ts N. 
maica, by his will deviſed his eſtate in the following 
terms: « Should my wife be pregnant with a child at 
& any time hereafter, and ſuch child ſhould be a female, 
« T give and bequeath unto her the ſum of £2000 ; and 
« if it be a male, I give and bequeath my eſtate real and 
4 perſonal, equally to be divided between the faid infant 
« attain the age of twenty-one years. Alfo, It is my 
intent and meaning that none of my children ſhall ſell 
« or diſpoſe of my eſtate for longer than his life, and to 
chat intent I give, deviſe, and bequeath all the reſt 
and reſidue of my eſtate to my fon John Williams, 
and the faid infant, for their lues: the remainder to 
my brother-in-law James Gale (to preſerve contin- 
gent remainders,) then, to the heirs of the bodies of 
<« my faid fons John Williams and the faid infant, law- 
« fully begotten or to be begotten. Remainder to my 
« daughters for their lives.” The teſtator William 
Williams died, leaving only his fon John Williams, 
there being no child born after the making of the will. 
The reader will obſerve the eſtate is given to John 


Williams for life, with a declaration, that he ſhould not 
ſell for longer than his life; and afterwards, there is a 
deviſe 
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deviſe to the heirs of his body; and in failure of thoſe 
heirs, the eſtate is given to the daughters of the teſtator. 
It therefore appears clear by the words of the will, that 
the teſtator intended to give John Williams (and the other 
child, if there had been any) only an eſtate for life ; and 
accordingly, John Williams dying without iſſue, the 
daughters, who were appointed by the will to ſucceed 
to the eſtate upon John's dying without heirs of his body, 
advanced their claim to the eſtate upon their brother's 
death, inſiſting he had by their father's will only an 
eſtate for life. John Williams however had been adviſed 
differently, and ſome time before his death, by proceed- 
ings in Jamaica tantamount to a recovery, had deſtroyed 
This he did upon the feudal principles mentioned in my 
laſt Eſſay, having an eſtate given him for liſe, and after- 
wards to the heirs of his body; it was held that, however 
clear the teſtator's intention might be to give him only 


2 
4 


a life intereſt, the ſubſequent deviſe to the heirs of his 


body muſt necelfarily give him an eſtate tail, which he 
might enlarge in the manner — — ILL 


The reaſon of this rule, Lord Mansfield ſays, was, 
« To preſerve to the feudal Lords the fruits of the 


« ſeignory upon the death of their tenants. If an eſtate 
« could have been limited to the anceſtor for life, after- 
« wards to his heirs, the heir would have taken it as a 


F 4 « marriage, 


cc purchaſer, and conſequently not be liable to wardſhip, 
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mariaga, or relief.” But the policy of the law faid, 
* This ſhall not be, though (ſays his Lordſhip) feudal 
* tenures are now in effect aboliſhed, yet the rule hav- 
ing been eſtabliſhed, it was congeded that it muſt be 
* adhered to, and where there is nothing more in the 
« caſe than a deviſe to A. for life, and afterwards to the 
& heirs of his body, it is admitted on all hands that A. 
taxes an eſtate tail.” „a 


This caſe was argued twice, in February 1769, before 
the Judges of the King's-Bench, it being contended on 
one ſide that John Williams took an gate tail, and on 
the other, that he took only an gflate for /ife. The 
Judges of that court differed in opinion, Mr. Juſtice 
Yates holding it to be an eſtate tail, and Lord Manſ- 
field and the other two Judges. holding it to be an eſtate 
only for life; they were five hours in delivering their 
opinions. It was then referred to the opinion of all the 
Judges in the Exchequer Chamber, from thence it was 
carried into the Houſe of Lords, and having remained 
there for deciſion ſome time, the parties inthe year 1777, 
after eight years controverſy, came to a compromiſe *. 
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ESSAY v. 


On the mode of transferring Landed Property and 
Striftures on its Complexity. 


Ir has been attempted, in the preceding Eſſays, to 
point out to the reader ſome of the antiquated maxims 
ypon which our rules of property are founded, and to 
ſhow the impropriety of making theſe maxims the baſis 
of modern reaſonings. It will not be foreign to the 
general deſign of theſe Eſſays, if after having animad- 
verted upon ſome of the fundamental regulations con- 
cerning landed property, I proceed to conſider the forms 
eſtabliſhed for transferring ſuch property from one to 
another. Plainneſs and perſpicuity are as' requiſite-in 
thoſe as in the ſtyle and matter of laws. The tranſmiſ- 
ſion of property is an object of general and daily con- 
cern, in a commercial country in particular; where 
almoſt every man is obliged at ſome time or other to 
have recourſe to the eſtabliſhed forms of conveying, ei- 
ther to take property to his own uſe, or to transfer it 
to others. And if the forms and inftruments required 
in theſe tranſattions are crude, and remote from common 
apprehenſion, men having occaſion to uſe them, muſt 
often be ignorant of the ſignification or drift of their 
own actions. This we find is actually the caſe, even 
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with ſome of the moſt able and intelligent men, who 
never pretend to judge of the import of the deeds and 
inſtruments they are required to fign, but refer the 
propriety and ſufficiency of them to profeſſional men, 
who from their education are converſant with all the 
technical particulars neceſſary to effectuate ſuch tranſ- 
In the forms of conveying, as well as in the modifica- 
tions of right to landed property, there have been many 
variations. The firſt forms of conveying were very 
ſimple and inartificial, and conſiſted chiefly in an actual 
delivery of the ſubjeR intended to be conveyed : the 
ſeller of a houſe ſtood within the houſe, then came out 
of it, declaring his intention to relinquiſh it to the buy- 
er, who immediately entered. Among our Saxon 
anceſtors, property was very often conveyed without 
any writing ; ſometimes upon a transfer, a commemora- 
tive token was given to the perſon to whom the transfer 
was made, ſuch as an arrow, horn, ſword, or the like, 
and the purchaſor was faid then to hold by the arrow, &c. 
This mode of transferring property by an actual delive- 
ry of it to the perſon intended to be put into poſſeſſion, 
is a natural and obvious method ; but being done with- 
out any writing is defective in not affording to poſteri- 
ty a ſufficient evidence of the tranſaftion. The trans- 
fer uſed to be made in the preſence of neighbours, but 
they mult in a courſe of time die off, and conſequently 
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all evidence of the tranſaction muſt expire with them ; 
and even in their life time the tenure of a purchaſor 
might be rather pecarious from the forgetfullneſs of 
theſe witneſſes, who not being able to refreſh their recol- 
lections by recurring to any written record of the tranſ- 
action, would perhaps retain no memory of it. This 
diſadvantage ſeems to have been felt in early ages, and 
probably ſuggeſted the neceſſity of making contracts, 
and tranſacting buſineſs of this fort before many wit- 
calculated to ftrike the obſervation of beholders. In 
the bible we read of Abraham buying the fiel d of 
| Machpelah before the whole people, and in the 4th chap. 
of Ruth v. 7. DIY CET ee 
the Jews is particularly explained. 


Lord Kaim in his law trafts points out a paſſage in 
Herodotus, which informs us of ſome very ſingular 
ſolemnities in uſe among the Scythians, to commemorate 
their contracts. They pour wine (ſays Herodotus) 
« into an earthen veſſel, and tinge it with blood drawn 
from the contracting parties, they then dip a ſcyme- 
tar, ſome arrows, a bill, and a javelin in the veſſel, 
and after many imprecations, the perſons principally 
concerned drink the liquor.” But in the progreſs of 
ſociety, as the art of writing grew into uſe, forms and 
ceremonies of this kind were ſuperſeded by particular 
forms of writing. In the civilized periods of moſt 
ſocieties, we find written inſtruments uſed to perpetu- 

| ate 
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ate tramſactions of this kind. With us at the time of 


the Norman conqueſt a great variety of deeds were 
of wax * and other ceremonies, ſuch as atteſtation and 
was called a feoffment, that is, a conveyance of land, 
or hereditaments, to another, by delivering of the poſ- 
ſeſſion upon, or within view of the land and heredita- 
ments conveyed. The effential ingredient of this con- 
veyance, was the actual corporal delivery of the eſtate; 
an! the deed itſelf, with the circumſtances of ſigning and 
ſealing, were only conſidered as a memorial of ſuch 
delivery, calculated to facilitate the proof of the transfer 
of the eftate. Ad perpetuam memoriam, ſays Bratton, 
propter brevem hominum vitam et ut facilius probari pelſit 
donatio. Tho” theſe written feoffments were uſed in 
point of practice on the transfer of property they were 
not an indiſpenſible part of a conveyance, until ſo late 
as the time of Charles II 4. in whoſe reign, by a poſitive 
att of the legiſlature, conveyances of lands were required 
to be made in writing, Before that time, lands might 
paſs from one to another by delivery only—accompa- 
nied - with expreſſions before witneſſes, indicating a 
willingneſs to part with the eſtate—ſuch as « I am con- 
& tent that you ſhall have theſe lands to you and your heirs.” 


The deed of feoffment was very conciſe, being only 
a declaration on the part of the ſeller, that in conſider- 
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ation of a ſum of money, he had granted to the buyer 
and his heirs, a certain parcel of land, deſcribing it 
particularly by its boundaries, with a clauſe of warranty, 
whereby the ſeller engaged to ſecure. the buyer from 
diſturbance in the poſſeſſion of his property, and con- 
cluding with the date of the deed, This intelligible 
mode of transfering landed property laſted for ſome 
centuries after the conqueſt, until it was ſuperſeded 
by the modes of conveying which now prevail, and 
which, though reſorted to by every one who has occa- 
fon to convey property in the preſent day, muſt from 
the complexity of their ſtructure, be unintelligible to 
the far greater part of thoſe who make uſe of them. 
Few men would find any difficulty in comprehending 
the tendency and operation of an attual delivery of the 
ſubject conveyed, to the perſon intended to have it; 
nothing could more plainly indicate a dereliction of the 
property—but when upon the conveying property, I 
give the conveyee in the firſt place a leaſe for a year, 
reſcrving a pepper corn, and then a releaſe, can any 
unprofeſſional man, by the mere help of reaſon and good 
ſenſe, underſtand the operation of this compound form 
of conveyance. The operation and effect of this mode 
of conveyance, depend on a ſtyle of elaborate reaſun- 
ing, ſomewhat ſimilar to that which multiplied the 
refinements on the doctrine of entails. As the varying 
circumſtances of mankind legd them to different pro- 
jects, they became deſirous of diſpoſing of their gro- 
perty more ſecretly, and under a greater variety of 
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the ſimple ſpirit of theſe tranſattions. 


There were ſeveral motives to render men defirous 
of making ſecret deſignations of their property. —The 
feudal incidents being enormouſly oppreflive, and the 
crown being formerly very ſevere in infliting forfeit- 
their heirs from the oppreflive incidents of the feudal 
tenures; the ſcheme deviſed for this purpoſe, was for 
a man to convey his property to another to the uſe of 
himſelf. By this manceuvre a man might retain the 
virtual while he diſpoſed of the o/tenfible ownerſhip. The 
perſon to whom the eſtate was thus conveyed was not 
to derive any beneficial intereſt from it, but to hold it 
in confidence, and under an implied condition to per- 
mit it to be appropriated to ſuch purpoſes as ſhould be 
directed by the perſon who retained the uſe of the land; 
ſo that, though in the eye of the law he was not legal 
proprietor, he was entitled by virtue of his reſerved uſe 
to all the emoluments, and could exerciſe all the moſt 
eſſential acts of ownerſhip, without being liable to the 
incumbrance to which the character of actual proprie- 
tor was expoſed. If a perſon having thus conveyed his 
lands, were convicted of a crime, and the king demand- 
ed his eſtate as a forfeiture, the royal claimant found 
himſelf diſappointed by a conveyance made from the 
delinquent to his friend, ts the uſe however of himelf; 

or 
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or if on the death of a perſon having thus conveyed his 
property, the lord demanded of his heir a ſum for ward- 
ſhip, marriage, or relief, the lord was defeated by the 
proprietor. 


In the civil wars between the houſes of York and 
Lancaſter, when eſtates were confiſcated with random 
wantonneſs, this mode of ſhrouding property became 
frequent, and in Edward IV th's time was fo fully eſtab- 
liſhed as to acquire the ſanction of the Court of Equity v. 
In ftrit law, the perſon to whom the eſtate was thus 
conveyed in confidence, was looked upon as actual and 
poſitive owner. Some diſhonourable truſtees availed 
themſelves of this conſtruction, and violated the truſt 
repoſed in them by appropriating the revenues of their 
confidential eſtates to their own uſe. 


This, though unconſcionable, being irremediable by 
the rules of common law, was referred to the Court of 
Chancery, which conſidering a breach of truſt as con- 
trary to natural equity, extended relief to the aggrieved 
party, and obliged the truſtee to apply the eſtate to the 
purpoſes deſigned by the conveyor of it. Under the 
patronage of this court theſe ſecret conveyances to uſes 
which have ariſen from them are almoſt as intricate and 
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voluminous as thoſe ſpringing from the doctrine of en- 
and ſunple method of conveyance by delivery, found 
out many ways of privately conveying their property. 
Titius having agreed to ſell an eſtate to Sempronius, 
who wiſhed to ſecure ſuch newly purchaſed eftate againſt 
the hazard of forfeiture and other legal demands, Ti- 
tius in conſideration of an adequate price conveys it to 
Sempronius by a bargain and ſale—he bargains and ſells 
the land to Sempronius. There being in this conveyance 
no actual delivery of the eftate, Titius, who before 
this contract of fale, was abſolute owner of the eſtate, 
not having made any actual delivery, as required at 
common law, to Sempronius, ſtill in the view of the 
common law continued to be owner, until the court of 
equity again interpoſed. This court held it to be 
ſhould not have the land he contracted for, on account 
of the omiſhon of the ceremony of delivery required by 
the common law, and therefore decreed that a perſon 
having purchaſed an eſtate by bargain and ſale, ſhould, 


1 te want of datvery, have: the: af of 
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Court of Chancery, and are therefore in our books 
called creatures of that court, introduced to get rid of 
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the feudal ceremony of actual delivery. And very ab- 
ſurd creatures (in my humble opinion) they are, for in 
between having lands to one's own abſolute uſe, and 
being the real proprietor. If I am entitled to appro- 
priate a thing to my own uſe, and to enjoy the emolu- 
ments ariſing from it, I am equally entitled to the 
character and denomination of legal owner; and had 
legiſlation watched the riſing exigencies of ſociety when 
mankind firſt found it expedient to deviate from the pri- 
mitive ſimplicity of conveying by delivery, it would 
have interfered and regulated thoſe deviations upon rati- 
onal principles, and not have ſuffered them to ſupercede 
the required ceremonies of law by a quaint diſtinction 
between the property and the abſolute uſe of a thing. 


Numerous inconveniences, as may be imagined, flowed 
from theſe confidential transfers of property. They 
created concurrent claims upon eſtates, which ren- 
dered purchaſors inſecure, and lands thus circumſtanced 
were exempted from debts, which injured commerce by 
diſabling creditors from taking in execution the lands of 
their debtors. At a proſperous juncture of our hiſtory, 
when men grew anxious for the ſecurity of their poſſeſ- 
ſions, this ſubject came under the conſideration of the 
legiſlature, and an a& was paſſed which enacted, that 
where any perſon is ſeized of lands to the uſe, confidence, or 
truſt of another, the perſon that ſhall have ſuch uſe ſhall be 


* Reeves Hiſt, of the C. L. vol. ii, 339. 
G deemed 
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deemed and adjudged in lawful ſeixin, eflate and poſſeſſion u. 
The effect of this was, that a perſon having only the uſe 
of the land, by the operation of the ſtatute was inveſted 
with the poſſeſſion and legal ownerſhip. The ſtatute 
did not prohibit conveyances in this form, but when 
they were made, it incorporated the diſtinct intereſt 
arifing from them, and by its authority transferred to 
the perſon having the uſe, the entire ownerſhip and poſ- 
ſeſſion. It was neceſſary for me to trouble the reader 
with this ſhort ſketch of the abſtruſe doctrine of uſes 
that he might be enabled to underſtand the nature of a 
leaſe and releaſe, which are the uſual inſtruments for 
transferring landed property in the preſent day. If Titius 
agrees to purchaſe an eftate of Sempronius for { 1000, 
the conveyance is made thus: In conſideration of five 
ſhillings (which is only a nominal ſum of money) Sem.. 
pronius bargains and ſells the eſtate in queſtion to Titius 
for one year, ſubjett to the rent of one pepper-corn. It 
may perhaps be wondered of what ſervice this bargain 
and fale for a year can be towards transferring the eſtate 
to Titius. Its efficacy is entirely derived from the 
ſtatute of uſes +, for (as before was explained) a bargain 
and fale not being confummated by actual delivery, 
only confers upon the bargainee the «ſe of the eſtate. 
Titius, therefore, by the individual operation of this 
bargain and fale for a year, acquires only the uſe of the 
eſtate—but the before-mentioned ſtatute interpoſing its 
authority conjoins to this uſe the actual poſſeſſion and 
* 27 Henry 8. c. 10. f 27 Hen, 8. is called the Statute of Uſes. 
| though 
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though Titius may never have corporeally entered, or ſet 
foot on the eſtate, yet by the magic power of this ſtatute, 
without ever ftirring from his chair “, he is put into 
actual poſſeſſion of the eſtate, and by ſuch poſſeſſion 
qualified to receive a releaſe from Sempronius, which 
is to compleat his title. Before a man can receive a re- 
leaſe of an eſtate he muſt, upon the principles of our 
law, be in poſſeſſion. 


The legal definition of a releaſe is a diſcharge of a 
man's right in lands to another that hath ſome former eſ- 
tate in poſſeſſron+. Now we will ſuppoſe Sempronius's 
' bargain and ſale to Titius to bear date the 20th of July 
—by this, with the aſſiſtance of the ſtatute, Titius ac- 
quires, (in a legal view) the poſſeſton—and then, by 
another deed, dated the 21ſt of July, Sempronius, in 
conſideration of {1000 (the real purchaſe money) re- 
leaſes to Titius all his intereſt in the eftate before only 
bargained and fold to him, and this effects a compleat 
conveyance, and veſts the abſolute property of the eſtate 
conveyed in Titius. Titjus's poſſeſſory eſtate for a year, 
derived from the bargain and fale, is by the releaſe 
enlarged into an abſolute ownerſhip; both theſe inftru- 
ments, though dated on different days, are executed at 

* Before the Statute of Uſes, the purchaſor was obliged actuar- 
LY to enter before he could receive a celeale. The way was, to 


make a leaſe to the purchaſor for three or four years, and when 
he had entered, then a releaſe was made to him, Reeves's Hiſtory 


v. 1. p. 34% 


+ 2 Black. Com. 324. | 
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the ſame time, and conſidered only as conſtituent parts 
of one conveyance. This is the mode now in uſe for 
transferring almoſt all the eftates in the kingdom in the 
way of fale; and like ſome other parts of our law 
which have been before noticed, is the offspring of that 
proceſs of . fining and refining” ſo commended by Lord 
Coke; and which unfortunately has ſupplied the place 
of a more ſyſtematic plan of legiſlation. 


The natural idea of taking poſſeſſion is an entry up- 
on the lands to be conveyed; but according to the legal 
idea you derive poſſeſſion from the filent and inviſible 
operation of the ſtatute of uſes. It is to be lamented 
that forms of proceeding, which muſt be daily, nay, 
hourly in uſe by one perſon or other throughout the 
kingdom, ſhould be ſo remote from common apprehenſion. 
The tranſaction itſelf is ſimple and intelligible to every 
capacity—lf I do not want my land, I fell it for an 
equivalent ſum of money to my neighbour who does. 
As ſoon as men are placed in ſociety they are led by the 
natural ſuggeſtions of their minds to enter into contracts 
of this nature. The contract of fale,” fays Monſ. 
Pothier, (an admirable French writer on this ſubjeR) 
« flows entirely from natural law, ce contrat eſt entier- 


ment du droit naturel : cur non ſeulment il doit a ce 


droit ſon origine, mais il ſe gouverne par les ſeules 
te regles tirees de ce droit, et il ſe forme par le ſeul con- 


2 ſeutement des contractans. Three things (ſays he) 


are eſſential to this contract -a ſubjet—a ſufficient 
| | price 
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price—and the conſent of the contrafting parties: if 
therefore, not knowing my horſe to be dead, or my houſe 
to be burnt down, I ſell either of theſe this is not a 
proper contract of ſale for want of a ſubject of contract, 
il n'y aura pas de contrat, de vente, faute d'un choſe qui 
en ſoit Pobjeft. So alſo if the price be greatly diſpro- 
portionate to the value of the things fold—or the parties 
in contract have not come to terms of concluſion, in 
either of theſe caſes the contract is obviouſly defective; 
but where theſe requiſites meet the contract is eſſentially 
made, and does not want a long detail of formalities to' 
render it valid. A written inſtrument is neceſſary only 
as a manifeſtation of what has been agreed upon; it is 
to be handed down to poſterity in perpetuam rei memo- 
71am, and ought to participate in the ſimplicity of the 
original contract. It certainly may be expedient * that 
the forms of theſe inſtruments ſhould be fixed and uni- 
form; but if fixed, there is more abundant reaſon for 
their being intelligible, or elſe mankind are confined to 
tranſact their buſineſs according to methods repugnant 
tocommon ſenſe; the conſequence 1s, that people blindly 
acquieſce in theſe forms, and often make them the 


* « Forms (as Mr. Chriſtian obſerves in his Diſſertation on Evi- 
© dence) are the ſcales without which juſtice could not be equally 
„ diſtributed; if theſe were diſregarded, uncertainty and confuſion 
+ would be INEVITABLE.” But this can be affirmed only of rati- 
onal and intelligible forms, for thoſe of 'a contrary nature are ſcales 
of ſo clumſey and mis-ſhapen a conſtruction, that they are unfit for 
the diguiked poize of juſtice, and often defective in their ballance. 
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ſubjebt of ridicule. The author of theſe Eſſays has oc+ 
cahonally experienced the truth of this obſervation in 
attending buſineſs of this kind. He has been ſometimes 
aſked by a judicious purchaſor, inclined to reflect upon 
the tranſaction he is engaged in, why be was to pay 
five ſhillings for the firſt inſtrument of bargain and fale? 
and why that inftrument was to convey to him his eſtate 
only for one year ? and why a ſecond deed ſhould be 
neceflary to inveſt him with the compleat ownerſhip of 
the eſtate? To all which, in the hurry of buſineſs, no 
anſwer can be returned, but that the law ſo requires it. 
An anſwer not very ſatisfactory to an enquiring mind. 
It may be ſaid, perhaps, that the mere forms of proceed- 
ings are of no ſignification, provided they are ſecure and 
eſfectual. I anſwer, that rational ends ſhould be accom- 
pliſhed by rational means. The profeſſed end of moſt 
of the forms of public worſhip is the adoration of the 
Deity; but there are, ſurely, degrees in the ſuitableneſs 
cf theſe forms. Are not piety and contrition better 
expreſſed by a decent ſimplicity in the conduct of reli- 
gious exerciſes, than by extravagant pomp and magni- 
hcence. If Truth is really to be made the guide of our 
actions ler her reign be univerſal—let her not only point 
out the ends of life, but the means of purſuing them— 
let her be our oracle in every ſtep of our ſocial inter- 
courſe; thus will error gradually be diſſipated, and hu- 
man felicity be proportionably improved. 
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ESSAY VI. 


On the prolix and redundant diction of legal In- 
ftruments and Acts of Parliament—the arti- 
ficial niceties reſorted to in their conſtruction 
and conjeftures as to their origin. 


Bess the artificial foundation and conſtruction 
of theſe inſtruments of conveying, the tautaulogy and 
prolixity of them have laid them open to animadverſion. 


Dr. Smith, the author of the Wealth of Nations, 
very much diſapproves of the cuſtom which has prevail- 
ed in modern Europe, of regulating upon moſt occa- 
ſions, the payment of attornies and clerks in court ac- 
cording to the number of pages they have occaſion to 
write. He ſays, © that in order to increaſe their pay, 
« attormies and clerks in every court of juſtice in Eu- 
rope have contrived to multiply words beyond all ne- 
« ceflity, to the great corruption of law language.” 
'The exceflive multiplication of words, is a charge that 
cannot be denied, and it muſt be equally admitted, that 
lawyers have occaſioned it; but for tue honour of the 
profeſſion let us hope its members have not been aciu- 
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ated by the ſordid motives aſcribed to them by this emi- 
nent writer. Perhaps the laws themſelves have had 
ſome ſhare in this defect. The extreme refinement 
and ſubtilty of our legal diſtinctions, ſome of which 
have been already explained, have made men timid and 
diſtruſtful; ſo that perſons engaged in the employment of 
drawing up deeds and legal inſtruments, have uſually 
indited them with fearful apprehenſion, left they ſhould 
be found deficient in technical accuracy, when required 
to paſs the ordeal of judicial inveſtigation. From an 


' abundant caution to avoid uncertainty, they have perhaps 


taken the beſt means of increaſing it, by an injudicious 
and an inelegant accumulation of words, and by croud- 
ing our legal inſtruments with ſynonimous expreſſions, 
and a great diverſity of covenants and proviſionary arti- 
cles which might be equally operative and effectual if 
compreſſed into a ſmaller compaſs. Theſe operoſe 
forms are now ſanctioned by long uſe, are become the 
ſtanding formularies of proceeding ; being expreſſed in 
a diale& familiar to the ear of the courts of law, no in- 
dividuals, whatever may be their opinion of them, will 
attempt their abbreviation, leſt they ſhould hazard the 
intereſts of perſons to whom theſe inſtruments may re- 
late. If any one would take the trouble to caſt his eye 
over a leaſe and releaſe* which we have ſeen is now the 
common method of conveying landed property, he will 


Readers who have not often occaſion to look into law books will 
find a form of this conveyance, at the end of the ſecond volume of 
Black. Com. 


ſoon 


( 89 ) 


legal proceedings is by no means groundleſs. The re- 
leaſe which is the principal deed, after enumerating his 
majeſty's titles, begins very properly with ſetting forth 
the contracting parties, the ſum of money which forms 
the conſideration of the contract, and then proceeds to 
declare that the ſeller, HATH granted, bargained, fold, 
aliened, releaſed, and confirmed, and DOTH grant, bar- 
gain, ſell, alien, releaſe, and confirm, unto the buyer, the 
land or other ſubjett of the contract, which is uſually 
(as it certainly ought to be) ſet forth very particularly 
by its boundaries and other marks of identity. It being 
uſually within the intention of the parties that every 
convenience or appurtenant connected with the pro- 
perty transferred, ſhould paſs by the conveyance, a ſcru- 
pulous particularity is obſerved in ſetting forth every 
adjunct ſo paſſing with the property. To transfer a 
farm, or lands, with all the privileges, advantages, bere- 
ditaments, and appurtenances whatſoever, thereto belonging, 
is not deemed ſufficient; theſe muſt be more minutely 
defined under the terms, outhouſes, edifices, buildings, 
chambers, yards, gardens, backſides, ways, paths, paſſages, 
lights, eaſements, waters, watercourſes, ſewer 5, wall, fences, 
liberties, &c. cloſing with the more general words above- 
mentioned, which perhaps would be ſufficient to com- 
prehend every thing intended without this long voca- 
bulary: after thus minutely ſetting forth the ſubject of 
the contract, the ſeller goes on in the fame diiluſe ſtile, 
to transfer to the buyer all © his eſtate, right, title, in- 
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« tereft, uſe, truſt, poſſeſſion, freehold, inheritance, pro- 
« gerty, benefit, claim and demand whatſoever” in the 
thing ſold, and then follows a variety of covenants *, 
which it would be tedious to inſert here, and the prin- 
cipal deſign of which is to inſure to the purchaſor an 
undiſturbed enjoyment of his eſtate. As a ſpecimen of 
the ſtyle of theſe covenants, I will ſelect the following, 
which always forms a part of the deed of releaſe, and is 
meant to inſure to the purchaſor that the ſeller has an 
abſolute eſtate in the thing ſold, and full power to ſell it; 
it runs in the following terms: „ That the ſeller 15 
« ſeized in his demeſne as of fee,” in the premiſes ſold, 
« of @ good, ſure, perfect, abſolute, and indefeazible eftate 
« of inheritance, in fee ſimple, in poſſeſſion, without any 
« manner of reverſion, remainder, limitation, power of 
« revocation, of uſe or uſes, or any other reſtraint, mat- 


* Theſe covenants, which form ſo large a part of our modern con- 


veyances, have almoſt entirely ſuperſeded the clauſe of warranty. 
Nothing is more conſiſtent with the nature and eſſence of the con- 


tract of fale than that a man ſhould warrant the ſecure enjoyment 
of what he has fold. Which warranty ſhould bind the ſeller, upon 
the buyer's being evicted or diſturbed in his poſſeſſion, to a reſti- 
tution of the price received, and a reimburſement of all EXPence 
the buyer may be put to by ſuch diſturbance, (vide Pothier's Traite 
de Contrat de Vente, tom. i. p. 120.) But by our law the only 
notion of warranty is ſo confined that it will not give this general 
relief. Might not a warranty be fo extended by the legiſlature as 
to give the purchaſer, in caſe of diſturbance, a claim upon the yz x- 
$ONAL as well as the zzAL aſſets of the ſeller? and then the clauſe 
of warranty would render moſt of the covenants uſcd in convey- 
ances wholly unneceſſary. 


ce ter, 


( 92 ) 

« ter, or thing whatſoever, to alter, change, revokey make 
« void, leſſen, incumber, or determine the ſame; and that 
« he hath good right, full power, and lawful nd abſolute 
authority, to releaſe the ſaid premiſes.” In ſhort, our 
deeds are replete with this redundant phraſeology, and by 
the numberleſs repetitions, and the indifcriminate uſe of 
ſynonima, are become not only tedious, but to people who 
are not uſed to their language, they appear ridiculous, 
and often excite a ſmile when read to unprofeſſional 
men. Deeds were formerly very ſhort and ſimple, be- 
ing little more than a declaration on the part of. the 
ſeller, of his having relinquiſhed, and being willing to 
warrant and ſecure the property transferred to the buyer; 
this certainly is the rational uſe of a deed. The tranſac- 
tion of ſelling land, is not more complex than that of ſel- 
ling any other thing; itis a ſimple and natural tranſac- 
tion; the exchange of property is co-eval with the hiſtory 
of mankind; and in the earlieſt period, we find men 
either exchanging their gcods for others they more im- 
mediately wanted, or for the common medium of money. 
The fale of a thing conſiſts in the dereliction of it, for 
a pecuniary conſideration, in favour of the perſon who 
pays ſuch conſideration. Now certainly a very few 
words well denote a man's intention to relinquiſh 
and warrant his property to another. If a ſeller 
ſays I fell and convey to Titius all my right and in- 
tereſt in ſuch a parcel of land (deſcribing it accu- 
rately) and I will at all times hereafter warrant and ſe- 
cure the right, and the peaceable poſſeſſion thereof to 
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all my right and intereſt, convey as compleat an eſtate to 
Tuius as if he had uſed the prolix phraſeology now 
adopted? If a man transfers all his right and intereſt 
what portion of eſtate can he poſſibly have left? Uni- 
verſal terms are of the higheſt importance in the com- 
munication of our thoughts, it is abſolutely impoſſible 
(as Mr. Locke obſerves) that every particular thing 
ſhould have a diſtintt name, and if it could, the brevity 
of life would not permit us to communicate our thoughts 
in this particular manner. General and uni verſal terms 
have therefore been invented tv repreſent ſeveral parti- 
culars, and if theſe general ideas be invariably applied 
to denote the ſame aſſemblage of particulars, they muſt 
very much facilitate the intellectual intercourſe of man- 
kind. Should a commander fend his orders for a nu- 
merous army to march on a certain day, how abſurd 
would it be for him to order that Fohn, Thimas, Rich- 
ard, Samuel, and each individual ſhould march, when 
he might be equally underſtood by requiring the army 
to march, a term which comprehends each particular 
ſoldier. 


All ſciences have been greatly promoted by theſe 
general terms. Philoſophers and merchants are indebted 
to them for an eaſy communication of their thoughts, 
and lawyers would find them no leſs uſeful in the com- 
polition of legal inſtruments, if uſed with ſteadineſs and 

propriery. From them it is that language derives that 
| | | comprehenſive 
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comprehenſive univerſality, that juſt proportion of pre- 
cifion and permanence, without which it couid not poſ- 
ſibly be either learnt or underſtood, or applied to the 
purpoſes of reaſoning *®. The law, like every other 
ſcience, is ſtored with theſe univerſal terms. The words 
land — tenement — hereditament — appurten:nce — eſtate, 
with ſome others that might be mentioned, are exceed- 
ingly comprehenſive, importing every thing that apper- 
tains to landed property; yet though ſo extenſive and 
appropriate in their meaning, they are never relied on 
in our deeds, but always carry in their train a numerous 
retinue of other words. For if I convey to Titius my 
houſe, (deſcribing it by its boundaries) with the lands, 
tenements, hereditaments,, and all and ſingular the ap- 
purtenances thereto belonging, this is not enough without 
an enumeration of every thing repreſented by theſe ge- 
neral ideas, as we ſee by the long ſtring of particular 
words extracted from a releaſe in page 90. 80 alſo in 
one of the uſual covenants of this inſtrument, the ſeller 
ſtipulates that the eſtate conveyed is free of all and all 
manner of incumbrances whatſoever. Now though this 
manifeſtly points at every ſpecies of incumbrance that 
can affect the eſtate, yet in conformity to the eſtabliſhed 
practice, a conveyancer is obliged to * wander into in- 
« finitude,” and ſubjoin a long catalogue of every thing 
that can be denominated an incumbrance. The form 
in which the ſeller covenants is © that the premiſes ſold 


* Vide Harris's Hermes, p. 345» 
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« are free and tlear, and freely, clearly, and abſolutely 
« exonerated and diſcharged, or otherwiſe ſaved, de- 
&« fended, kept harmleſs and indemnified of, from, and 
« againſt all and all manner of gifts, grants, bargains 
« fates, leaſes, mortgages, jointures, dowers, and all 
« right and title of dower, uſes, truſts, wills, intails, 
« flatutes merchant and of flaple recognizances, judg- 
« ments, extents, executions, annuities, legacies, &c. 
&c. all which might as well be guarded againſt by the 
general word mcumbrance, as by this long detail. The 
conſequence of this minute detail of particulars ſome- 
times is, that when any one article happens inadvertently 
to be omitted, it affords ſome argument that its omiſſion 
was deſigned , for if you undertake to deſcribe ſo mi- 
nutely what would have been denoted by general appro- 
priate terms, it ſeems a fair expectation that you will 
include in your deſcription every thing you mean to 
paſs. Our law books contain many controverſies on 
this very point. Indeed, I believe I may fay that more 
than one third of the controverſies which employ our 
courts of judicature ariſe from indiſtinct expreſſion ; 
and I am apt to think that this is to be imputed in a 
great meaſure to the redundant {tyle of our legal pre- 
cedents. Men whoſe buſineſs it is to prepare law in- 
ſtruments being confined to a particular formulary, do 
| not direct their attention to the powers and genius of 
the language in which they write, to the force and 


Expreſſio unius cit excluſio alterius, Co, Litt. 210, 
comprehenſion 


2 Dae Ey Es 

rcumſtantial parts of a ſentence, but re- 
hing on eſtabliſhed precedents, their chief concern is 
to adopt theſe forms to the various caſes that ariſe in 
the courſe of practice. On this account law proceed- 
ings are not likely to participate in the improvements 
of language; and though in the works of Locke, Harris, 
and Mr. Horne Tooke *, there might be found ſome ad- 
mirable hints for the correction of our judical phra- 
ſeology, the precedents by which our proceedings are 
modelled, are ſo ſanctioned by hoary antiquity, that 
they will, I doubt, never be ſubjected to the perſpicuous 
rules laid down by theſe eminent writers. 


It is much to be lamented that the prolixity which 
has been ſpoken of, pervades not only our private deeds 
and inſtruments, but even the laws of the land, which 
are ſo overloaded with words, that they are by no means 
intelligible to each individual of the nation. This is 
certainly a defect in the compoſition of laws. For (as 
the Empreſs of Ruſſia obſerves +) & Each law ought to 
« be written in ſo clear a ſtyle, as to be perfectly in- 
« telligible to every one; and at the fame time, with 
great conciſeneſs. Laws ought not to be filled with 
e ſubtile diſtinctions, they are made for people of mo- 
« derate capacities, as well as for men of genius and 


In his Diverſions of Purley, 
+ Ruſhan Laws, p. 278. 
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« penetration.” One would not imagine this to be the 
caſe from peruſing the Engliſh ſtatutes, which from the 
peculiarity of their ſtyle, are read and underſtood by 
very few members of the community, except proſeſ- 
ſional men. Acts of parliament are no ſooner made 
than they become the ſubje& of controverſy, and are 
carried into our courts of judicature, to be expounded. 
Which has occaſioned ſome writers to infinuate © that 
« our ſtatutes are contrived only for the benefit of law- 
« yers, and not for the community at large.” This I 
hope is more ſevere than juſt; the truth, I believe is, 
that Acts of Parliament, like other legal reſcripts, are 
drawn up by perſons who make it their profeſſion, and 
who being preſſed by the hurry of buſineſs take for 
their model official precedents, which having been co- 
pied and recopied, have in the courſe of time accu- 
mulated a farrago of repetitions * ; this I ſhould think 

has 


In the laſt Seſſion of Parliament, that impolitic and dangerous 
tax on female ſervants was repealed, In that ſhort Act (which is 
only one ſheet) we may find an example of unneceſſary prolixity. 
After reciting 25th G. III. by which the tax was impoſed, it goes on 
thus: That from and after the 5th day of April 1792, the duties 
% on female ſervants granted by the ſaid recited Act ſhall ceaſe and 
„ determine, and that THzNn and rrOM THENCEFORTH all the 
powers and authorities given and granted, and the rules and re- 
<< gulations eſtabliſhed and preſcribed by the ſaid recited Acts, as 
any other Act in relation to the managing, ſecuring, aſcertaining, 
collecting, recovering, levying, and paying the ſaid duties ſhall 
* alſo ceaſe and determine.” Would it not have been enough to 
have ſaid THAT THE DUTIES GRANTED BY THE SAID ACT AND 
ALL THE POWERS AND AUTHORITIES THEREIN CONTAINED 


HALL 
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has occaſioned the verboſity of our ſtatutes, and not any 
corrupt deſign in the perſons employed in drawing them. 
The original cauſe of this verboſe manner of drawing 
up all legal matters, perhaps, was the ſubtilty and faſti- 
dious nicety which prevailed in former times among 
lawyers. A legal hiſtorian * informs us that in the 
reigns of Henry VI. and Edward IV. the ſcience of 
ſpecial pleading was very much ſtudied: every thing 
which concerned the frame and proceedings of Actions 
was at this time agitated and refined upon with great 
dexterity and ſkill. * Pleaders gave in to ſo much re- 
« finement, raiſing debates about verbal formalities, as 
« points of the greateſt moment, and ſuch was the hu- 
« mour of the age, that this captiouſneſs was not diſ- 
« countenanced by the Bench. When the philoſophy 
« of the times (ſays this writer) was a war of words, 
« it is not to be wondered at, that a learned profeſſion 
« ſhould pay too much attention to laborious trifles. 
« The calamity has been, that after other branches of 
« knowledge took a more liberal turn, the minutiz of 
« pleading continued till to be reſpected with a fort of 
« religious deference.” It is highly probable that this 
captiouſneſs extended its influence beyond the proceed- 
ings of Courts, and that it gave a caſt to the general 


SHALL CEASE AND DETERMINE? If ALL the regulations arc abo- 
liſhed, certainly the regulations for managing, &c. muſt be abo- 
liſhed, when general and comprehenſive terms will do, of what uſe 
is this particular enumeration but to fatigue and puzzle. 

* Recves's Hiſtory of the Engliſh Law. 
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detail er legal bifine. In the framing of deeds, and 
other mutters of importance, it is likely Lawyers were 
confulted formerly as they are now, and whatever the 
buſinets referred to them might be, it is natural to ſup- 
poſe that men, habituated in the conduct of ſuits, to 
in all other tranſactions. If it be enquired where theſe 
venttable pleaders learnt their ſubtilties, the hiſtory of 
former times affords reaſon to conjecture that the court 
of Rome was the great fountain of legal ſubtilty. An 
author, referred to in the Obſervations on the Statutes, 
ſays that chicanery was introduced into the French law, 
about the middle of the 14th century, by the French 
l Cel de 

Ia (fays he) que nous avons appris la chicane. It is not 
improbable that the Laws of England might at an earlier 
period receive a faint from our intercourſe with the 
court of Rome. Evil communications corrupt good man- 
e nert and we know that we were entangled in diſ- 
putes with that court ſo early as the 12th century, when 
the celebrated controverſy between Henry the Second 
and Thomas a Becket was pending relative to the con- 
ſtitutions of Clarendon. On this buſineſs an embaſſy, 
confiſting of five biſhops and ſeveral noblemen, was ſent 
over to Sens, where the Pope held his court, to attend 
the trial on the behalf of Henry II. After that tran- 


ſaction the ignominious ſubmiſſion to the Pope by king 


Loiſel's Dialogue of Advocates. 


John, 
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of the canon law, and the eccleſiaſtieal i 
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John, ang bis ſan Henry the Third, increaſed zh papal 
influence in this kingdom, and gave the ecclefiaſtics an 
immoderate ſway even in ſecular affairs, in which they 
interfered, and aften determined by the Canon Jaw. As 
to the character and practice of that law, we have the 
teſtimony of John of Saliſbury (a writer of the 12th 


century) who, ſpeaking of the ſubgilties. of dhe Ariftgte- 


lian Logic being applied to the ſtudy of the law, days, 
that © the laws were become traps and ſngres, in which 
plain honeſt men, who were ugacquainted with logi- 
cal quirks and ſubtilties, were caught. Peter de Blois 
« ſpeaks with ſtill greater ſeverity of the practitioners 
es, Whoſe 
chief Rudy, he ſays, it was to multiply litigations, to 
« invent delays, to invalidate contracts, to ſuppreſs truth, 
<« to encourage falſehood, and to confound all law and 
« juſtice by quirks and ſubtilties . No as the clergy 
had fo long the guidance of public affairs, and were much 
it ſhould have been inſenſibly blended with the common 
law and the practice of our caurts. The latter was 
evidently deſective in Henry the Third's reigu, as appears 
by a ſtatute which ſubjects the pleaders of that time to 
a fine for abſurd and fooljſh pleading +. In the reign, of 
+ Edward I. certainly much was done to improve the com- 


mon law, but neither he nor Edward III. mag 


* Henry's Hiſtory of England, vol. vi. p. 103. 
| _ + Ibidem, vol. viii. p. 99. 
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oppoſers of papal uſurpations) could ever entirely pre- 
vent the interference of the court of Rome and its clergy 
in ſome of the moſt important affairs of this kingdom; 
fo that though theſe princes made many laws to reftrain 
the arrogant pretenſions of the popiſh clergy, they were 
too often rendered ineffectual by the exorbitant power of 
contagious influence of the canon law upon our common 
quoted from Mr. Reeve's Hiftory of the Law, were 
much perplexed with ſubtilties even in the 15th Century. 


If the conjecture here offered, as to the derivation of 
legal abſurdities, be founded in truth, the two profeſ- 
fions of divinity and law are equally indebted to Italian 
fineſſe, for the debaſement of their ſubjects, and for 
the intermixture of many crudities, foreign to their 
genuine fpirit and defign. However this may have 
been, a faſtidious nicety has long prevailed, in the 
conduct and inveſtigation of judicial - matters. Deeds 
and inſtruments relating to the limitation and diſpoſal of 
property are not only drawn up with laborious prolixity, 
but are often conſtructed in our courts of law with too 

much technical refinement. The words of them are 
fometimes denied their plain and obvious import, accord- 
ing to the idiom of the language, either to accomodate 
them to the juſtice of particular caſes, or to reconcile 
them to ſome obſolete principle of law. The conſe- 
quence is, that language applied to law becomes doubt- 
ful, 
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ful, and men after having explained their intentions with 
perſpicuity ſufficient to render them intelligible to com- 
mon apprehenſion, are ſtill fearful leſt their tranſactions 
ſhould not be validated in a court of law for want of 
ſome peculiar formalities of expreſſion. In the caſe of 
Perin againſt Blake, already mentioned, the deſign of 
the teſtator to give John Williams an eſtate for life only, 
is ſufficiently obvious, but the artificial conſtruction of 
law prevailed over the teſtator's intention, and the obvi- 
ous import of the language he made uſe of. So alſo in 
the reign of James the Firſt a law was made againſt 
Polygamy, enacting that perſons convicted of that of- 
fence * ſhould ſuffer death as in caſes of Felony.” Now 
the uſual form of denouncing death in our ſtatutes is, 
that the offender ſhall ſuffer death without benefit of clergy, 
and becauſe theſe words were omitted in the above law, it 
was held that the benefit of clergy was not taken away, 
the conſequence of which is, that no man ſuffers death 
for the firſt offence againſt this Act, and that a clergy- 
man may have as many wives as he pleaſes without ever 
ſuffering death. I do not pretend to aſſert that the of- 
fence deſerves the forfeiture of life, I only cite this ex- 
ample to ſhew how the words and the con/trud:on of the 
act are at variance. Certainly the words clearly indi- 
cate the intention of the legiſlature to inflitt death upon 
a conviction of the offender; and if fo, it follows, by 
neceſſary inference, that the benefit of clergy was in- 
tended to be taken away, as the infliction of death, 
genounced by this Jaw, is incompatible with the reſpite 

| afforded 
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afforded by the benefit of clergy. Beſides, this con- 
the denunciation of death, to prevent the attempt to 
marry a ſecond woman while the lawful wife was living. 
A deluder would perhaps never make more than one 
attempt to inveigle a woman into ſuch a connection, 
and for this one tranſgreſſion the conſtruction of the law 
ſays be ſhall have benefit of clergy, while the words de- 
_ clare he ſhall ſuffer death. To carry on a ſcheme of 
ſeduction a man would perhaps expoſe himſelf to a ſmall 
puniſhment, when the apprehenſion of death might over- 
awe him to abandon his vicious deſign. I the law itſelf 
be improperly ſevere it ſhould have been abrogated or 
altered by the legiſlature, and not by the conſtruction of 
the judges. We ought, as Dr. Johnſon obſerves , to 
be governed by law, and not by opinion. In the criminal 
law this refined conſtruction has been carried to a great 
length, and indictments are very often rejected in our 
courts for want of that technical particularity which 
cuſtom and precedent have rendered neceſſary. This 
nicety in criminal forms, is founded on a principle of 
humanity to the priſoner, which itis contended requires 
he ſhould have the advantage of any informality in the 
mode of procceding, and this is certainly juſt, if the 
informality be ſuch as renders the charge alledged againſt 
the delinquent indiſtinct or doubtful, but if the charge 
be ſet forth in intelligible terms, ſo that the court can 


* Boſwell's Life of Johnſon, vol. ii. p. 383. 
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from the whole of the indiftment underſtand whit 
crime is imputed, ought the guifty to ge unpiniffied 
becauſe the phraſeology may happen not to be in exact 
miſſion of ſuch refinements in our law confounds the 
generality of mankind, who when they ſce guilt go un- 
punifhed, or knavery and colluſion paſs unchaſtized 
merely on account of formal omiſſions, are unable to 
comprehend the reaſonings by which theſe things are 
juſtified. They therefore condemn the law as'a ſyſtem 
of abſurdity. How much better would it be to have 
our laws and modes of proceedings free from all myſtery 
and obſcurity; to have them ever conſiſtent with reaſon 
laws which they now but b/indly obey. They would make 
them a part of their ſtudies, and as the Romans of old 
did, teach them to their children f. To procure ſuch 
laws would not ſurely be impoſſible, if there were ſome 
inſtitution for their reviſal and correction as occaſion 
might require; if when Jaws were found deficient in 
not comprehending particular caſes, they were referred 


* Rex v. Gamlingay, 3 Term Reports 513. Can any one doubt, 
upon reading THE WHOLE of this indictment, whether the road out 
of repair lay in the pariſh of Gamlingay? Is it not plainly alledged 
in the latter part of the indictment? Then why facrifice a plain cafe 
to two little pre poſitions r rom and unTo ? 

+ The very boys were obliged to learn the twelve tables by heart 
43 2 CARMEN NECESSARIUM or indiſpenſable leſſon to imprint on 
their tender minds the — of the Laws of their Country. 
2 Black, Com. vi, | 
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to judicious perſons, authoriſed by the legiſlature to 
of laws might, upon reviſion, be ſupplied by rendering 
their number. By ſuch * expedients the conſtituent 
« parts of legiſlation might be continually repaired, re- 
« formed, and ſupplied, and would acquire a certain 
« degree of ſtability and perfection fitted to preſerve it 
from the inſults of time and the eternal viciſſitudes of 
« political bodies. We ſhould then no longer fee in 
“ our codes ſo many laws of exception for one of prin- 
« crple, ſo many explanatory for one fundamental ſtatute, 
« or ſo many new laws contradicting old ones; but 
& legal codes, which are now books of intricacy and 
« confuſion, would become the monuments of good 
order, and the aggregate of many uniform principles 
cc linked together and directed to one common object.“ 


* Filangieri's Science ol Legiſlation. 
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IN confirmation of the imperfe& hints thrown out in 
the preceding pages, the Author has extracted from the 
Works of the great Lord Bacon, the following Apho- 
riſms on Legiſlation; they are ſelected from his Trea- 
tiſe on Univerſal Juſtice, at the End of the 8th Book 
of the Augment. Scientiarum. It is ſurely much to 
be lamented that maxims ſo worthy of a practical appli- 
cation ſhould lie dormant in the libraries of the learned. 


Aphortſm 22. 


Precedents ſhould be derived from good and mode- 
rate times, and not from ſuch as are tyrannical, factious, 
or diſſolute. Precedents of this ſort are of a ſpurious 
nature, and are rather prejudicial than uſeful. 


£3. On the Accumulation of Laws. 


There are no worſe Snares than the Snares of Laws, 
eſpecially Penal Laws, if they be exceſſively numerous, 
and obſolete through the alterations of time; they are 
rather a Net to our feet than a Lamp. 


54+ 


There are two ways in uſe of making a New Sta- 
tute, the one confirms and ftrengthens former Statutes 
I relating 
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relating to the ſame ſubject, by making fome addition 
or alteration in them, the other, altogether abrogates and 
cancels what was before enacted, and ſubſtitutes afreſh 
a new and uniform Law; the latter mode is the more 
eligible, for by the firſt mode Laws become complicate 
and perplexed. 


Had this maxim been regarded by the Engliſh 
Legiſlature, our Statutes would probably have been much 
lefs voluminous. As the Law now ſtands, we have ſome- 
times twelve or more different Statutes relating to the 
fame ſubject. The Poor Laws, which ſhould certainly 
have been peculiarly plain and intelligible, are very nume- 

- Tous, conſiſting of, I believe, not lets than fifteen Statutes, 
and moſt of them not remarkable for their brevity, or 
their perſpicuity, as the multiplicity of litigations which 
are cccaſioned by them may ſerve to prove. 


Had the ſeveral regulations, concerning the Poor, been 
comprized in one Chapter of our Judicial Code, and de- 
poſited in the veſtry of each parith in the kingdom, for 
the uſe of the pariſh officers, much litigation and expence 
would probably have been preveated. | 


99: 


In this Aphoriſm Lord Bacon recommends the Inſti- 
tution at Athens * for the reviſion of the Laws every 
year, as worthy of imitation. 


This Inſtitution is mentioned in the Firſt Eſſay, 
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Let obſolete Laws, and ſuch as are grown out of ule, 
as well as thoſe which contradict each other, be pro- 
poſed (by perſons officially appointed) to be repealed 3 
for as a ſubſiſting Statute is not regularly repealed by 
diſuſe, it happens that the contempt in which obſolete 
| Laws are held, in ſome meaſure detracts from the autho- 
rity of the reſt, and Mezentius's torture * enſues, that 
Laws alive are deſtroyed by the embraces of Laws that 
are dead, ( Leges viva in complexu mortuarum periman- 
« tur) and above all things we ſhould beware of a Gan- 
grene in the Laws. 4⁹ , ↄ (WM. . 


59. 


If Laws, accumulated upon Lawe, ſwell into ſuch 
numerous Volumes, that it is expedient to reviſe them, 
and to reduce them into one conſiſtent and uniform 
Code, undertake it by all means, and let ſuch a Work 
be reputed a noble and heroick Work, and let the Au- 
thors be deſervedly ranked among the founders and re- 
ſtorers of Law. | | 


* 


Eftera ? 


quid facta tyranni 


Mortua quin etiam jungebat corpora vivis 
Componens manibuſque manus atque oribus ora, 


Tormenti genus! et ſanie taboque lucntcs 


Complexu in miſero, longe fic morte necabat. 
Virgil Encid, Lib. 8. 
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60 & 66. On the Verboſity of Laws. 


The verboſity and prolixity which has been in uſe in 
framing Laws we diſapprove, as rather calculated to 
fruſtrate than accompliſh the end deſigned, for while 
a man endeavours to expreſs every particular cafe in apt 
and proper terms, hoping thereby to arrive at greater 
preciſion, it happens on the contrary that many queſ- 
tions ariſe about words, fo that it is more difficult to ob- 
tain an interpretation, according to the ſenſe of the Law, 
becauſe of the noiſe of words (& propter ftrepitum ver- 


« borum” ). 


67. 


Neither is a too conciſe and affected brevity, for the 
ſake of Majeſty, or as more imperial to be approved. 
Mediocrity is to be aimed at, and a general but perſpi- 
cuous mode cf expreſſion ſhould be fought for, which 
although it does not (expreſsly) point out every parti- 
cular cafe comprehended under it, nevertheleſs moſt evi- 
dently excludes all not meant to be fo comprehended. 
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